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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS

	In the Matter of the Due Process Hearing Request on behalf of [Student], by and through his Parent, [Mother]
v.

Milwaukee Public Schools 
	Case No.:  LEA-05-009




FINAL DECISION AND ORDER

The Parties to this proceeding are: 
	[Student], by

Attorney Jane E. Appleby

Halling & Cayo, S.C.

320 E. Buffalo Street, Suite 700

Milwaukee, Wisconsin 53202
	Milwaukee Public Schools, by

Attorney Susan Bickert

Milwaukee City Attorney's Office

200 E. Wells Street, No. 800

Milwaukee, Wisconsin 53202-3551 


On April 22, 2005, the Department of Public Instruction received a request for a due process hearing under Subchapter V, Chapter 115, Wis. Stats., and the federal Individuals with Disabilities Education Act (IDEA), from Ms. [Mother], the mother of the [Student], a child enrolled in the Milwaukee Public Schools.  
The scheduling of a due process was deferred to permit further evaluations and IEP team meetings that had the potential to resolve the dispute without a hearing.  The dispute was not resolved, however, so the due process hearing was first scheduled for August 30 & 31, 2005.  Less than two weeks before this hearing date, [Mother] secured legal representation from Attorney Jane Appleby, who requested an adjournment of the scheduled hearing because of a conflict on her calendar.  The request was granted, and the due process hearing was rescheduled and held on September 12 and 13, 2005 in the offices of the Milwaukee Public Schools, with the Parties represented by counsel identified above.  

The issues identified for the hearing, as set forth in a scheduling order issued on August 8, 2005, were (a) whether the behavioral intervention plan was appropriate, and (b) whether the Student’s placement in a special education classroom at the school he would attend if he were not disabled was appropriate.  
Findings of Fact

1. [Student] (the “Student”) is eight years of age, with a date of birth of XXXXXX.  He resides with his mother, Ms. [Mother] (“Parent”), within the Milwaukee Public School (MPS) district.
2. At the outset of the 2003-2004 school year, the Student was originally enrolled in the first grade as a regular education student in an MPS school, but the Parent withdrew him and home schooled him for the balance of the school year.

3. The Parent enrolled the Student as a regular education student in the second grade in an MPS school (Byron Kilbourn School) for the 2004-2005 school year. 

4. The Student’s teacher at Byron Kilbourn School soon recognized that the Student’s maturity level was not at the level of his peers.  She observed the Student misbehaving in class frequently.  She responded by remaining positive with him, giving him extra attention for well-done tasks, and attempting to change negative behavior to positive behavior.  Early in the school year, the Student told his teacher that it did not matter what she did because his mother was going to believe him no matter what.  

5. On September 28, 2004, the Student refused to follow any directions in class.  He completed no work and sat at his desk making noises and faces at the teacher and his classmates who were trying to work.  He eventually left the room without permission and stood out in the hallway attempting to hide behind doors.

6. On September 29, 2004, other children asked that the Student’s desk be moved because he was bothering them and keeping them from their work.  Later that day, the Student mimicked a student teacher throughout her class, called answers out of turn, screamed out inappropriate grunting sounds, hit his own head with a pencil repeatedly, and lay on his chair sideways looking up toward the ceiling.  He blurted to the student teacher, “I am going to snap and my mom is going to snap too!”  After this class, the Student went to science class where he was also disruptive.

7. On September 30, 2004, in a telephone conversation between the Parent and staff member of Byron Kilbourn School, the Parent asked MPS to conduct a special education evaluation of the Student for speech or language impairment.  The Parent was concerned about the Student’s stuttering.  She did not express any concern regarding the Student’s behavior.
8. MPS sought the Parent’s written consent to conduct the evaluation.  The Parent provided the written consent on October 27, 2004, and in addition requested that MPS evaluate for “other health impairment,” specifically, attention deficit disorder.  
9. Between the time that the Parent requested a special education evaluation on September 30, 2004, and the time that she provided her consent for the evaluation on October 27, 2004, the Student was engaging in behaviors at school that were resulting in staff recommending disciplinary action.

10. On October 4, 2004, he engaged in mimicking behavior throughout the school day in his main classroom.

11. On October 5, 2004, at 7:10 a.m. before school began, he was disrespectful and disobedient to a staff member whom he had called a “gray haired old man.”  The staff member directed the Student to his assigned position but he refused to obey the directive.  When the staff member asked the Student to do something, the Student responded by telling the staff member to “leave me alone.”
12. Later that day, the Student made “bunny ears” behind his teacher’s head.  He disobeyed the teacher’s directions to stop.  The teacher asked him whether she should call his mother, and the Student responded by saying “yes,” jumping towards the telephone and simulating choking motions around his neck.  The teacher telephoned the principal and left a voice message describing the Student’s conduct.  After the teacher finished, the Student lay on top of his desk, made screeching noises, and moved his desk around the room.
13. As a result of this conduct on October 5, 2004, the Student was suspended from school for the next day. 
14. On October 12, 2004, the Student told his day care teacher to “shut up.”  He later threw water on the bathroom floor.  (At various other times in the bathroom, he had opened bathroom stalls while other children were in them, locked the stall doors then jumped over the walls to leave the door locked from the inside, pulled out all the hand toweling, and emptied the soap dispenser.)  Later that day, he left the lunch table without permission.  He was kept out of recess for his misbehavior, and he said to two teachers, “You are blackmailing me and controlling my body.”
15. On October 13, 2004, he continued to engage in mimicking of teachers and students.  He refused to go to the computer lab and refused to complete any work.

16. On October 14, 2004, he would not complete morning work or math work.  During a spelling bee, he screamed out the spelling of words during other children’s turns.  The teacher directed him either to sit next to her or to go the principal’s office, but instead he stormed out of the room and hid in the hallway.  He later went to the principal’s office where he spent the remainder of the day.  

17. On October 18, 2004, he was behaving badly in science class by talking out, getting up and walking around, and mocking the teacher.  During the viewing of a video he said, “That is a big ass swimming pool.”  He was dismissed from class and sent to the principal’s office.  

18. On October 19, 2004, a student teacher asked the Student to leave the room because of repeated disruptions and inappropriate behavior.  After he left the classroom he then walked back and forth in front of the entrance a number of times making faces and talking loudly.  The same day as his misbehavior continued the teacher commented to the rest of the class, “Please ignore [Student]’s behavior,” and the Student mimicked back, “Please ignore [the teacher’s] behavior.”  He then followed the teacher around the room and mimicked all that she said and did.  The principal was advised and the Student was removed from the room for the rest of the day.
19. On October 20, 2004, the Student had been misbehaving in class, and he was denied recess in the afternoon.  He was refusing to comply with the directions of a staff member who was responsible for him during this period, and he mocked her and was otherwise disrespectful of her.  The Parent later came to the school to pick the Student up.  When the Student saw her, he began to kick the wall and floor.  The Student’s teacher approached the Student and the Parent, and the Student began to point at the teacher and scream loudly, “I’m gonna kill you, I’m gonna kill you,” about 20 times.  The principal heard this and came in the hall to intervene, and was successful in calming the Student.  As the Student left the school with the Parent, the Student pounded his fist into his palm while he glared at his teacher.  As he was exiting the door, he turned toward the teacher and raised his middle finger at her two times.  

20. The principal requested that MPS suspend the Student for five days because of his conduct on October 20, 2004, but an MPS administrator determined not to proceed with suspension proceedings because a special education evaluation was pending.

21. After the Parent requested a special education evaluation on September 30, 2004, MPS exercised reasonable diligence in attempting to secure the Parent’s written consent to go forward with the evaluation, but the Parent did not supply the written consent until October 27, 2004.
22. On October 27, 2004, the Parent provided signed consent to a special education evaluation.  She added a request that besides evaluating the Student for speech and language impairment, that the Student also be evaluated for the “other health impairment” of attention deficit disorder. 
23. On or about November 2, 2004, the Student was moved to a different second grade classroom with a different primary teacher.  He continued to engage in disruptive, unruly and disobedient behavior.  (Ex. A, pp. 49-58).  
24. On November 9, 2004, he was acting out of control before the school day started.  He refused staff’s directions to go into the lunchroom for morning activities, and instead he ran around in the hallways.  The principal asked him to go to her office, but he ran away, out of the building, onto the playground.  The Student later told the principal he did not want to go to class, and he waited in the principal’s office as the school attempted to contact the Parent about the matter.  Though the Student was supposed to be waiting in the principal’s office, he went into the hall where a parent volunteer saw him.  The Student let the parent volunteer take his hand as they returned to the principal’s office, but he then suddenly pulled it away telling her not to touch him, and then he swung at her trying to hit her, but she dodged his swing.  The principal again became involved and struggled with the Student to bring him under control.  She did, but soon thereafter he struck a male staff member, who then began holding the Student’s hands together to keep the Student from hitting him.  When the principal was able to get the Parent on the telephone, the Student started to kick at the male staff member in an effort to keep him from talking to the Parent.  The Parent came to retrieve the Student from school.  When she arrived, the Student took off running down the hall.  The Parent caught up to him and she struggled to get him out of the door.  As the Student was walking down the hallway, he took his two index fingers as if they were guns and pointed them first at his former teacher while sounding “Pow! Pow! Pow!”  He did the same to two other staff members, at one point stating, “I’m going to kill all of you.”  The Parent did not react to this misbehavior except to continue to take the Student out of the building.  The principal handed the Parent a suspension notice, but the Student snatched it away, balled it up, and threw it back at the principal.  The Parent picked it up and continued to struggle to get the Student out of the building.  When the Parent and the Student reached the sidewalk, the Student settled and calmly walked with his Parent as if all was normal.

25. As a result of this conduct on November 9, 2004, the principal recommended a five-day suspension, but an MPS administrator determined not to go forward with the suspension process because of the pending special education evaluation.

26. In class on November 16, 2004, the Student used his finger repeatedly to “shoot” at his teacher and classmates.  In the approximate two weeks he had been in his new class, he had been off task in class near 90% of the time.  He consistently disobeyed classroom rules, stood up and yelled for no reason, threw pencils at other students, and ran around the hallways rather than head for the bathroom as expected.  
27. As a result of this second “finger shooting” episode on November 16, 2004, the principal called the police to intervene, and the officer was able to calm the Student.
28. The Student’s behavior was making it extremely difficult for MPS to complete the evaluation process, so around November 19, 2004, the school assigned a handicapped children’s assistant (HCA) to attend to the Student during the school day.  The presence and interventions of the HCA resulted in diminished misbehaviors by the Student, but if the HCA was absent or left the room, the Student would again become disruptive.  The Parent had expressed to the principal, however, that she preferred that the HCA not sit by the Student but rather that the HCA stay at a distance so the Student could learn to become independent. 
29. On December 2, 2004, the Student was suspended from the “before-school” program (he was not suspended from school) for one day because he hit another student with a basketball and then hit a staff member with the ball when the staff member went to talk to the Student about it.  

30. The HCA was absent on December 3, 2004.  During lunchtime recess, the Student tackled another student, which led to an argument later with that student in the classroom.  The Student swung at the other student, and as a result he was removed to the principal’s office, where he was settled and then returned to class.  Soon after his return to class, he started snorting, yelling, putting his feet on the chair, and mimicking the teacher.  The teacher gave him a “time out,” and he exploded out of the room, slamming the door, and then returning to slam the door repeatedly.  

31. On December 6, 2004, the Student was running in the hallway and collided with a small (K5) female student, knocking her to the floor, hitting her face and chin.  The Student apologized immediately and tried to help her get up.  

32. On December 17, 2004, the Student punched another student in the chest, without provocation.

33. An IEP team met on December 6 & 15, 2004, and on January 24 and 30, 2005.  At one of the December meetings, a school psychologist who had evaluated the Student reported that the data and information she had compiled and developed indicated that the Student might have social or emotional issues that warranted further evaluation.  On the Connors Teacher Rating Scale the Student had scored within the clinically significant range in all areas associated with attention deficit disorder, social/emotional problems, and oppositional behaviors.  In the Connors Parent Rating Scale, he scored within the significant range for social problems and psychosomatic problems.  These ratings suggested that his behavioral problems might not be related to attention deficit difficulties.  The psychologist asked the Parent’s permission to evaluate the Student for emotional behavioral disability but the Parent did not believe this was necessary and declined to consent to this additional evaluation.  

34. At the January 30, 2005 IEP team meeting, the team determined that the Student met the criteria of other health impairment and for speech or language disability, and developed an IEP and special education placement for the Student.  
35. The IEP team determined that the Student’s behavior impeded his learning and the learning of others.  The IEP team noted in the present levels of educational performance that there were concerns in “attending skills, impulsiveness, unpredictable behaviors, and social skill development.” The IEP team identified the following positive behavioral interventions, strategies and supports to address these behaviors: proximity control, behavior management/reward system, opportunities to earn rewards, verbal redirection, and visual cuing.  (Ex. A:128).

36. The special education evaluation indicated that the Student was performing at mid-first grade level in reading and written language, and at second grade level in mathematics.  
37. The IEP contained five goals.  The first two related to his speech and language impairment.  The third and fourth related to improving his reading and writing skills.  The fifth goal was a behavioral goal to “increase socially acceptable behavior that is commensurate with peers,” under which the IEP team developed seven benchmarks or short-term objectives.

38. The IEP team determined that the Student would require the following special education to meet the goals and benchmarks:  (a) specialized instruction in fluency and expressive language for two 30-minute periods per week; (b) specialized instruction in reading for 45 minutes each day; (c) specialized instruction in written language for 45 minutes each day; and (d) specialized instruction “in a specially designed environment for social/behavioral skills” for four hours each day.  

39. Regular education classrooms are not configured to provide the special education that that the IEP team determined the Student required.  The “specially designed environment for social/behavioral skills” required by the IEP for four hours a day is by its nature not a regular education classroom.  The Byron Kilbourn School, where the Student is presently enrolled, is not configured or staffed for a dedicated special education classroom that would be required under this provision of the IEP.
40. The IEP recognizes that the Student would not participate full time with non-disabled peers in the regular education classroom, explaining that the Student “requires specialized instruction in the areas of speech/language, reading, written language and social skills that cannot solely be accommodated in the regular education setting as structured.” (Ex. A:139). 
41. The IEP team also developed a behavioral intervention plan, on a form that MPS designed for that purpose, which addressed the “target behavior” of “out of seat behavior.”  The plan identified certain positive “preventative strategies,” “replacement behaviors,” “instructional strategies,” “positive consequences,” as well as possible “negative consequences,” and a “crisis plan.”  

42. The IEP team then determined the appropriate placement for the specially designed environment called for by the IEP to be at the Browning School in the MPS district.

43. The Parent did not consent to the provision of the special education services to the Student under the IEP, so the IEP was not implemented.  The Parent wished for the Student to receive special education and related services wholly in the regular education classroom.
44. Beginning February 15, 2005, MPS assigned the Student’s HCA elsewhere, because the Parent had expressed her intent not to consent to implementation of the IEP.  The frequency and intensity of episodes of disruptive and dangerous behavior increased thereafter.

45. On February 15, 2005, the Student pounded on the kindergarten window, and when his teacher corrected him, he told her to “shut up.”

46. On February 16, 2005, the Student threw a pencil and yelled at his teacher. 
47. On March 3, 2005, the Student was out of his seat repeatedly, was loud and noisy, and made it impossible for the teacher to teach.  That same day the Student picked on two or three female students and told them he was going to bring a knife to school and kill them and others.  This conduct resulted in a three-day suspension. 

48. On March 22, 2005, the Student was suspended for one day for refusing to follow his teacher’s instructions, leaving the room without permission, yelling out, and misbehaving in the hallway.

49. When he returned to school on March 24, 2005, the Student would not sit down in class, but rather would run around the room and run out of the room.

50. On April 6, 2005, the Student was suspended for one day for hitting another student in the lunchroom. 
51. On April 8, 2005, the Student was suspended for three days for “popping” a computer repair worker with a rubber band.

52. On April 21, 2005, the Student threw a pencil and as a consequence his teacher did not award him a “point” under a reward system that had been implemented.  His became angered as a result and threw everything out of his desk.  This resulted in a one-day suspension.

53. On April 22, 2005, the Parent filed her request for a due process hearing, wherein she stated the nature of the problem to be that, “I disagree with the results of testing.”  To resolve the matter, she stated that, “I would like for my son to be retested.”

54. In prehearing telephone conferences held as part of this due process hearing, MPS offered to provide an independent educational evaluation for the Student, and the Parent agreed.  (NOTE: The Parent was later permitted to amend her due process hearing request to expand it to the scope of the issues identified above.)  The Parent interviewed Dr. David DuBord, a licensed psychologist, and she chose him to conduct the evaluation.  Dr. DuBord met with the Student and the Parent three times, and in late July 2005 he prepared a written report of his independent evaluation.  
55. Dr. DuBord’s clinical impressions were DSM-IV Code 313.9 “Attachment Disorder,” and Code V61.20 “Parent-Child Relational Problem; impaired communication, overprotection and inadequate discipline.”  
56. Dr. DuBord’s recommendations included that the Student “be placed full time in a separate, highly restricted educational environment with a primary IEP teacher trained to instruct the emotionally/behaviorally disturbed.”  Dr. DuBord’s stated justification for the recommendation included the following: (a) the Student “appears to have both severe behavioral and emotional difficulties that are chronic,” (b) the Student’s “tendency to create disturbance in the classroom and then blame others is best dealt with by a single instructor or team,” and (c) “a separate structured classroom with a separate authority figure minimizes the number of people that his parent will need to relate to on a daily basis.” 
57. The IEP team met on August 3, 2005 to consider the independent educational evaluation.  Dr. DuBord was present and participated at this IEP meeting.  The IEP team determined that the independent evaluation supported the special education and placement decision that the IEP team had made in the January 30, 2005 IEP meeting.  The IEP team left the IEP it had developed in January in tact, except that it included an additional supplementary aid that Dr. DuBord had recommended.  The IEP team then offered the same placement of a specially designed environment as was offered in the IEP developed in January 2005, except that the IEP would be implemented at Lancaster School in the MPS district, not Browning School because that spot was no longer available.  Lancaster School is the school that the Student would attend if he were not disabled.
58. The IEP team deferred further development of the behavioral intervention plan, reasoning that this effort would be more effective if taken up after the Student had been in the special education placement for a month or so.
59. The Student’s behavior impedes his learning and the learning of others.  

60. The behavioral intervention plan developed at the January 30, 2005 IEP meeting was reasonably calculated to address the Student’s behavioral problems in the classroom.  Upon implementation of the IEP, the IEP team would continue to assess the efficacy of the behavioral intervention plan, and make changes and enhancements as required.  

61. The Student would receive minimal educational benefit if the IEP were implemented in the regular education classroom.  The Student would receive meaningful educational benefit if the IEP were implemented in a special education classroom for social/behavioral skills.
62. Providing the Student with educational services in a specially designed environment for social/behavioral skills at Lancaster School in the MPS district is the least restrictive environment for the Student at this time.  The Student would not learn the social and behavioral skills he needs in the regular education classroom, even with a one-to-one aide.  The Student requires the attention of educators trained to address his special needs in a supportive environment.  Those needs cannot be met at this time in the regular education classroom.

Conclusions of Law

1.
The behavioral intervention plan in the IEP was procedurally and substantively appropriate.

2.
The least restrictive environment for the implementation of the IEP is in a special education classroom for social/behavioral skills at Lancaster School in the MPS district.
Discussion

Behavioral Intervention Plan
There are two circumstances under the special education laws in which a behavioral intervention plan may be warranted.  One circumstance is triggered when a child with a disability who is receiving special education services is subject to certain discipline.  20 U.S.C. § 1415(K)(1); 34 C.F.R. § 300.520(2).  This circumstance has no application to the Student because he has never received special education services. 
The other situation in which a behavioral intervention plan could be warranted is when a child with a disability exhibits behaviors that impede the learning of himself or others.  20 U.S.C. § 1414(d)(3)(B)(i); 34 C.F.R. § 300.346(a)(2)(i); Wis. Stat. § 115.787(3)(b)1.  The applicable laws and regulation do not use the term “behavioral intervention plan,” however, though they require an IEP team, “in the case of a child whose behavior impedes his or her learning or that of others, [to] consider, when appropriate, strategies, including positive behavioral interventions, strategies, and supports to address that behavior.”  Id.  
The Student’s behavior undoubtedly impedes his learning and the learning of others, thereby requiring that the IEP team at least consider whether to implement a behavioral intervention plan.  This is exactly what the IEP team did in its January 30, 2005, meeting, when it devised such a plan.  The IEP team followed the procedural requirements of the special education laws by considering strategies to address these behaviors, and determining to develop a behavior intervention plan as part of the initial IEP.  The IEP and behavior intervention plan expressly identified the “positive behavioral interventions, strategies, and supports” to address the Student’s problem behavior.  These included “proximity control,” “behavior management/reward system,” “opportunities to earn awards,” “verbal redirection,” “visual cuing,” “verbal reminder and praise for being on task and in seat,” “attend to [the Student] when he raises his hand,” and “ask for clarification of verbal direction.”  (Ex. A:127, 142).  From a procedural standpoint, the IEP team was required only to consider “positive behavioral interventions, strategies, and supports.”  The IEP team complied with this procedural requirement by considering and then determining to adopt positive behavioral strategies in a behavioral intervention plan. 
The provisions of the reauthorized IDEA of 2004 effective on July 1, 2005, did not alter the requirement that the IEP team consider strategies to address behaviors that impede learning.  Thus, the IEP team’s determination on August 3, 2005, to maintain the behavioral components of the January 2005 IEP, was likewise in compliance with the special education laws.  
The Parent challenges also the substantive sufficiency of the behavioral intervention plan.  Neither the laws in effect at the time the IEP was developed on January 30, 2005, nor the reauthorized federal law in effect at the time of the August 3, 2005, IEP meeting, identify any specific components of a behavioral intervention plan.  The federal and state legislatures and education departments have created no substantive requirements for behavioral intervention plans.  As a matter of law, a behavioral intervention plan can “not … fall short of substantive criteria that do not exist.”  Alex R. v. Forrestville Valley Community Unit Sch. Dist. No. 221, 375 F.3d 603, 615 (7th Cir. 2004).  The behavioral components of the IEP are not substantively invalid.  

Least Restrictive Environment
State and federal law require MPS to educate children with disabilities in the “least restrictive environment” (LRE).  See Wis. Stat. § 115.79; 20 U.S.C. § 1412(a)(5).  The general LRE requirement is described also in federal regulation, 34 C.F.R. § 300.550(b), which provides as follows: 

(b) Each public agency shall ensure—

(1) That to the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are nondisabled; and 

(2) That special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily. 

The federal regulations require also that placement be “as close as possible to the child’s home” and that “the child is educated in the school that he or she would attend if nondisabled” unless the IEP requires some other arrangement.  34 C.F.R. § 300.552(b) & (c).  

The vast preponderance of the information available to the IEP team and the evidence presented at the due process hearing established that the Student’s behaviors were so disruptive to his learning that he would receive little if any educational benefit if he were provided special education services in the regular education classroom.  The only contrary evidence was the testimony of the Parent, who testified that she did not believe that the Student required specialized instruction in a specially designed environment for social/behavioral skills.  The Parent believes that all the Student requires is a better behavioral intervention plan and that such a plan could be effectively implemented in the regular education classroom.  The Parent’s belief has no foundation in the information available to the IEP team or in the evidence presented at the due process hearing, and is objectively unreasonable. 
The universal and undoubted opinion of the MPS staff was that at this stage of his educational career, the Student will not learn appropriate behaviors without direct instruction on social and behavior skills in a special education classroom.  This view was later confirmed by the psychologist that the Parent selected to conduct the independent educational evaluation.  (The educators all uniformly expected that this restrictive placement would not be a permanent feature of the Student’s education, but rather that this special education would enable him return to the regular education classroom later in his educational career.)  The evidence overwhelmingly supports the staff’s conclusions.  It is not the province of an impartial hearing officer to second-guess the reasonable professional judgment of school administrators on a determination of the least restrictive environment for a disabled child.  See School District of Wisconsin Dells v. Z.S., 295 F.3d 671, 676-77 (7th Cir. 2002)(hearing officer erred in determining that school district should have given more consideration to “mainstreaming” child by possibly assigning a full-time aide in the regular education classroom).
The Parent contends that the IEP team erred in not first devising and then considering less restrictive placement options before directing placement full time in a special education classroom.  The IEP team did not so err.  The IEP team reasonably concluded that the Student required specialized instruction for four hours a day in a specially designed environment for social/behavioral skills.  This determination effectively eliminated as a viable option any placement in a regular education classroom with supplementary supports and services.  The IEP team reasonably exercised its collective professional judgment in identifying this as a required special education service.  A hearing officer in a due process hearing is not permitted to second-guess and override that reasonable judgment.  Id.
ORDER

It is ordered that the IEP and placement determination of MPS is affirmed, and the Parent’s requested relief is denied.


Dated at Milwaukee, Wisconsin on September 30, 2005.
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DIVISION OF HEARINGS AND APPEALS




819 N. 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone: (414) 258-6736



By:__________________________________________________

William S. Coleman, Jr.

Administrative Law Judge
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	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT: Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under Wis. Stat. §115.80(7), or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.  A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.  The Division of Hearings and Appeals will prepare and file the record with the court only upon receipt of a copy of the appeal.


