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November 24, 2000

Nutrition Education and School Meals Programs

Fourth Quarter FY 2000 Q&A, July-September 2000

State Directors

Child Nutrition Programs

Attached is the Nutrition Education and School Meals Programs Q&A for the fourth quarter of FY 2000, covering July-September 2000.  These questions were directed to our Nutrition Education and School Meals staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&A does not introduce new policy.  It is intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact me or Mary Jane Getlinger.
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THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

Nutrition Education and School Meal Programs, 

Midwest Region

Fourth Quarter FY 00 Questions and Answers

July-September  2000                                                        

Afterschool Snacks
1.  Q. If an elementary school offers afterschool snacks not only to its own students, but also to those from other elementary schools in the district, what free and reduced price eligibility numbers should be used to establish area eligibility?

A. Use the free and reduced price numbers that are used for the school in which the afterschool care program is located.  Normally these are the school’s own numbers, but the school could be located in the attendance area of another school, such as the local or middle school or high school, which has at least 50 percent of its enrollment eligible for free or reduced price meals.  See B-9 and B-1 in FY 00 Nutrition Education and School Meals Program Policy Memorandum #6-00, dated December 9, 1999.

Confidentiality
2.  Q. Can a State agency mandate that a School Food Authority release household size and income information to the State agency administering Medicaid and SCHIP?

A. No, the State agency cannot control exactly what confidential information a School Food Authority will release to persons directly connected with the administration of State Medicaid and/or SCHIP.  According to our FY00 Nutrition Education and School Meals Programs Policy Memorandum #20-00, dated July 14, 2000, the State agency and the “determining agency” (such as the School Food Authority) both participate in the decision whether or not to disclose free and reduced price eligibility information for this purpose.  But only the determining agency decides which, if any, free and reduced price eligibility information to disclose.  On the other hand, nothing prevents the State agency from telling its School Food Authorities what information the Medicaid/SCHIP State agency needs.

3.  Q. Can a list containing student names and eligibility status be provided to teachers in a school, for the purpose of comparing/analyzing test scores across eligibility categories? 

A.  Not unless the household provides written consent.  Refer to FY 99 School Programs Policy Memo #5, dated December 22, 1998.  See Section II A.2., which discusses required consent for use in "local health and local education programs and other local level activities."

Coordinated Review Effort (CRE)
4.  Q.  Are there instances where fiscal action must be calculated for certification and benefit issuance errors in a school which is also having meal counts recalculated?

A.  Yes.  Please refer to the chart on page 7-23 of the CRE Guidance manual which discusses several instances where this occurs.  One of the more common examples would be calculating a certification/benefit issuance error in a recalculated school when there is no change in a student’s eligibility category once corrective action is taken. 

 For example, the reviewer determines that one particular student’s Food Stamp/TANF case number is missing and notes the application should have been denied.  The school takes corrective action by contacting the household and a valid Food Stamp/TANF case number is obtained. 

Point of Service counting errors are also fixed by the school.  Use of the “fix and apply” method obtains correct participation rates by eligibility category as part of the recalculation process.  The above student continues to receive free meal benefits and is included when determining the free participation rate.      

However, recalculation does not capture the fact that this student temporarily had an incomplete application on file which should have been denied.  Fiscal action needs to be taken for this error (free, should be denied) from the first serving date in the review period up to the date of corrective action. 

Crediting 
5.  Q. Is Danimals Drinkable Lowfat Yogurt creditable as a meat/meat alternate?

A. No, this product does not meet the definition of yogurt for the Child Nutrition Programs.  Yogurt means commercially prepared coagulated milk products obtained by the fermentation of specific bacteria, that meet milk fat or milk solid requirements and to which flavoring foods or ingredients may be added.  These products are covered by the Food and Drug Administration’s Definition and Standard of Identity for yogurt, lowfat yogurt, and nonfat yogurt, 21 CFR 131.200, 21 CFR 131.203, and 21 CFR 131.206, respectively.

Because the definition requires that yogurt be “coagulated”, drinkable yogurt does not meet the definition and cannot be credited as a meat/meat alternate in the food-based menu planning approaches under the National School Lunch and School Breakfast Programs or under the Child and Adult Care Food Program and the Summer Food Service Program.

However, under the school meal programs, drinkable yogurt could be sold a la carte and could be offered as part of a reimbursable meal in schools using Nutrient Standard Menu Planning or Assisted Nutrient Standard Menu Planning, but not as a substitute for milk.

Eligibility
6.  Q. Which household does a joint custody child belong to, when one parent has custody every day and the other parent has custody every night?

A.  In accordance with “Joint Custody” on page 30 of the Eligibility Guidance for School Meals Manual, the child belongs to the household in which s(he) resides.  If there are no other facts significantly affecting the determination of residence, the child belongs to the household in which s(he) spends the night.

7.  Q. In a joint custody arrangement, do the children count in the household of the father, even though they go to school in the district where the mother lives?

A. Where the children go to school does not matter.  If they are in residence with the father, they count as part of his household.  When the children of a divorce reside part of the time with one custodial parent and part of the time with the other, they are counted as being part of both households.  The size of each household does not change as the children change residence.  The children’s eligibility could change monthly, weekly, or even daily depending on the rotating time periods at each household.  See page 30 of the Eligibility Guidance for School Meals Manual and also FY 95 School Program Section Policy Memorandum #2, dated December 14, 1994.

8.  Q. When determining eligibility for free and reduced price meals, can farm losses be deducted from monthly income obtained from employment outside the farm?

A. No.  The Eligibility Guidance for School Meals Manual notes on p. 32 that negative self-employment income must be listed as zero and cannot be used to offset outside income.

9.  Q. Is a foster child who has been placed back in its mother’s home still a foster child and therefore a household of one, if the Welfare Department remains legally responsible for the child?

A. If the foster child is still the legal responsibility of the welfare agency or court, it is still a foster child and a household of one, even if it lives with its parents(s).  See page 30 of the Eligibility Guidance for School Meals Manual.

10. Q. Is there a prohibition against giving free lunches to students who work in the cafeteria?

A. School Food Authorities can decide not to charge student workers for their meals, but the  reimbursable meals have to be claimed according to each student’s eligibility category.  In 245.8(c) there is a prohibition against requiring free or reduced price children to work for their meals or milk.  Since 245.8(b) forbids the overt identification of free or reduced price children by any means, it is not possible to require paid  children to work for their meals or milk, either.

Food Service Management Companies

11. Q. If a Food Service Management Company’s contract will be for less than $10,000, should small purchase procurement procedures be used, instead of an Invitation to Bid or Request for Proposals?

A. The State agency can decide whether or not to use small purchase procedures in this situation.  See page 2-1 of “Contracting with Food Service Management Companies - Guidance for School Food Authorities.”  Please note that the 21-day cycle menu requirement in 210.16(b)(1) assumes that there will be an Invitation to Bid or Request for Proposals.  Even if small purchase procedures are used for the procurement, the contract must conform to 210.16(c-d).

12. Q. What are the procurement procedures for School Food Authority/Food Service Management Company contracted services valuing $10,000 or less?

A. At the option of the State agency, small purchase procedures are used if the total amount of like items in the aggregate is less than $10,000.  The following steps should be part of a small purchase procedure:

1. A purchase description is used.

2. Quotes from at least two vendors are solicited.

3. Quotes are recorded.

4. Quotes are evaluated for price and conformance to the purchase description.

5. The purchase is awarded. Justification should be documented.

13. Q. Can a Food Service Management Company do the data entry into a computer program that will determine free or reduced price status?

A. Not per FY 00 NESM Policy Memorandum #19-00, dated July 6, 2000.  Data entry involves application review, which is identified as an essential part of the eligibility determination process.  You have to review the application to pick out the family size and income information that will be entered into the computer program.  There is always potential for error when the data is identified and entered, so this task cannot be separated from the School Food Authority’s responsibility to perform the eligibility determination.

14. Q. Can a former Food Service Management Company employee be hired by the School Food Authority to do the data entry?

A. Yes, if the hiring is officially documented and the School Food Authority pays the employee.  It need not be a permanent position, but the person cannot simultaneously be an employee of the Food Service Management Company.  This is consistent with FY 00 NESM Policy Memorandum #19-00.

15. Q. Should an individual who offers to manage the food service for a School Food Authority be treated as a Food Service Management Company?

A. In accordance with FY 99 School Programs Policy Memorandum #6, any organization that prepares menus, purchases food, and prepares and serves meals for school food authorities should be considered a food service management company.   The same is true for an individual who hires himself out to manage these functions, without becoming a regular employee of the School Food Authority.  The individual may have a personal services contract, but he or she is functioning as a Food Service Management Company.  All the rules in Part 210.16 apply, including the contract and procurement requirements.

16. Q. Must a School Food Authority that is seeking to procure a Food Service Management Company prepare its own Invitation for Bids or Request for Proposals?

A. Yes, it must do so, in order to meet the requirement in item 10.a. of the language of Attachment O  to OMB Circular A-102, that procurement procedures not restrict or eliminate competition.  Specifically, it would be an organizational conflict of interest (example 3) for one of the respondent Food Service Management Companies to prepare the Invitation to Bid or Request for Proposals.  Although 7 CFR 3016 will replace 3015 and Attachment O, the same principle will apply.  

17. Q. Do Food Service Management Companies have to credit schools for the value of commodities used in home economic classes?

A. No.  Per CFR 250.48(g) “School food authorities receiving donated foods under this part may use such foods for the purpose of training students in home economics, including college students if the same facilities and instructors are used for training both high school and college students in home economics courses.  Home economics includes classes in general home economics, food purchases, nutrition, food preparation, cooking, child care and health.”   When schools use commodities for their home economics classes, the commodities become unavailable for use by the Food Service Management Companies managing their school lunch programs; therefore Food Service Management Companies should not credit schools for the commodities used in home economic classes.

Meal Patterns
18.  Q. For lunch menus using the enhanced food-based menu planning option, what are the prorated minimum quantities of vegetables/fruits and grains/breads for weeks with other than five serving days?

A. Weekly minimum quantities of vegetables/fruits for grades K-6 and grains/breads for grades K-6 and grades 7-12 must be prorated over the actual number of serving days, when a week contains other than five serving days.  See pages 37 & 39 of  A Menu Planner For Healthy School Meals. 

On top of the basic ¾ cup per day, an additional 1/2 cup of vegetables/fruits is required over a 5-day week to meet the requirements of the food-based menu planning option for grades K-6.  The prorated additional amount for the week, rounded up to nearest 1/8 cup serving, is:

seven-day week

additional 3/4 cup over the week
six-day week

additional 5/8 cup over the week

five-day week

additional 1/2 cup over the week

four-day week

additional 1/2 cup over the week

three-day week

additional 3/8 cup over the week

two-day week

additional 1/4 cup over the week

one-day week

additional 1/8 cup over the week

Over a 5-day week, at least 12 grains/breads servings are required for grades K-6, and at least 15 are required for grades 7-12.  Prorated servings for the week were rounded up to the nearest 1/4 serving for the two grade groups:





Grades K-6


Grades 7-12

seven-day week   
17 servings


21 servings

six-day week
  
14 1/2 servings

18 servings

five-day week
  
12 servings


15 servings


four-day week
   
  9 3/4 servings

12 servings

three-day week
   
  7 1/4 servings

  9 servings

two-day week
   
  5 servings


  6 servings

one-day week
  
  2 1/2 servings

  3 servings

Procurement

19. Q. What actions should a State agency take if it discovers that a School Food Authority  wants to award a contract to a local dairy that traditionally has had its business, instead of to the low bidder, even though competitive sealed bids were used?

The State agency should inform the School Food Authority that it must accept the low bid, assuming the bid conforms to all the material terms and conditions of the invitation for bids.  See section 11b of Attachment O to OMB Circular A-102.  If the School Food Authority chooses its traditional supplier instead of the low bidder, the costs of the products purchased from that supplier may be deemed unallowable.  Furthermore, based on 210.24 and 3015.103, “the State agency shall withhold Program payments, in whole or in part, to any school food authority which has failed to comply with the provisions of this part.”

According to section 10 of Attachment O, all procurement transactions, regardless of whether by sealed bids or by negotiation and without regard to dollar value, shall be conducted in a manner which provides maximum free and open competition.  Further, all procurement solicitations must include a clear and accurate description of the technical requirements for the service; the solicitations must clearly set forth all requirements which offerors must fulfill, including all other factors to be used in evaluating bids or proposals; and the solicitations must not contain features which unduly restrict competition.

At the time this answer was given, the current authority for all FNS procurement policies, per 210.21, was 7 CFR 3015, which in turn incorporated all the provisions of OMB Circular A-102, Attachment O.  Although 7 CFR 3016 will replace 3015 and Attachment O, it contains the same provisions.

20. Q. Is the Food Service Department of a School Food Authority automatically subject to a beverage contract made by the business office?

A. Yes, unless an explicit exclusion was written into the contract.  The Food Service Department is not an independent entity.  See 210.21(b) and the definition of a “School Food Authority” in 210.2.

21. Q. If a procurement involves some goods and services that are not controlled by the Food Service Department, do you count all those goods and services when determining the amount of the contract?

Yes, you count all the goods and services being contracted for, not just the ones controlled by the Food Service Department.  See item 11.a. of Attachment O of OMB Circular A-102.

Provisions 2 and 3 

22. Q. A school implements Provision 2 in the School Breakfast Program.  Can the school use base year National School Lunch Program data to develop monthly free and reduced price claiming percentages for nonbase year School Breakfast Program claims?

A. No.  Nonbase year School Breakfast Program claims are determined by using claiming percentages from monthly base year School Breakfast Program data.  See 245.9(b)(2).  

23. Q. Can a school which implements Provision 2 or 3 in the National School Lunch Program and/or the School Breakfast Program also receive severe need School Breakfast Program reimbursement?

A.  Yes, as long as all the severe need requirements outlined in 220.9 are met.

24. Q. Under Provision 3 in nonbase years 2 through 4 are percentage changes in enrollment determined based on a comparison with base year data or to the prior year data?  (E.g.: Base year is SY 97/98 and enrollment was 1,000.  Year 1 - SY 98/99 - enrollment was 900. Year 2 - SY 99/00 - enrollment is 1,100.   Are monthly Year 2 claims developed by comparing 1,100 to 900 or 1,100 to 1,000?)

A.  Monthly claims in nonbase years 2 through 4 are developed by comparing enrollment changes to the base year.  (In the above example, Year 2 claims are developed by comparing 1,100 to 1,000, which is a 10% increase.)  Refer to question 14 in FY 96 School Programs Section Policy Memorandum # 11, dated May 14, 1996.

25. Q. For a Provision 2 school, Is a School Food Authority obliged to use nonfederal funding sources to replace the meal payments ordinarily made by reduced price and paid children?

A. No. The relevant citation, 245.9(b)(1)(ii), is about the difference between the per meal cost and the Federal reimbursement received for each free or reduced price meal, when operating under Provision 2.  Although the payments ordinarily made by reduced price and paid children help to defray these costs, there is no dollar-for-dollar correspondence.  Therefore, the School Food Authority’s obligation to pay for these costs with nonfederal funds, for a Provision 2 school, is not necessarily to be achieved by determining how much the reduced price and paid children would have paid for their meals, obtaining that amount from nonfederal sources, and putting it into the School Food Service Account.  Moreover, 245.9(b)(1) permits reimbursements under Part 210 to help pay for these costs.

School Food Service Account

26. Q. Can a School Food Authority charge an extra amount for a “supersized” reimbursable lunch?

A. Yes, but there can be no additional charge to free or reduced price students.  According to 210.10(e), “Schools may establish different unit prices for each lunch offered provided that the benefits made available to children eligible for free or reduced price lunches are not affected.”

27. Q. Can the reimbursable meals funds help support the a la carte meals fund?

A. There are no FNS rules or regulations about funds or subaccounts within the nonprofit school food service.  See the definition of “Nonprofit School Food Service” in 210.2.

Verification
28. Q. How should a School Food Authority check for the income of a parent whose income is apparently not being reported?

A.  This is an example of verification for cause, which the School Food Authority is obliged to do, according to page 44 of the Eligibility Guidance for School Meals Manual.  The School Food Authority should use collateral contacts.  If the parent’s work telephone number is in the School Food Authority’s records and was not designated as confidential, it can be used.  During the process, the household must be given opportunities to supply adequate written evidence or an acceptable collateral contact.  See page 50 of the Eligibility Guidance and 7 CFR 245.6a(b)(2).  
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