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February 13, 2001

School and Community Nutrition Programs

First Quarter FY 2001 Q&A, October-December 2000

State Directors

Child Nutrition Programs

Attached is the School and Community Nutrition Programs Q&A for the first quarter of FY 2001, covering October-December 2000.  These questions were directed to our School and Community Nutrition Programs staff by the Midwest Region State agencies.

This is the first quarterly Q&A for our new unit, which combines the former Food Distribution Program staff with the former Nutrition Education and School Meals Programs staff.  As such, it includes questions about the school meals programs and about the commodities used in those programs.  In the future we plan to send separate Q&As for the Temporary Emergency Food Assistance Program (TEFAP) and the Food Distribution Program on Indian Reservations (FDPIR) to the administering offices. 

As was the case for the Nutrition Education and School Meals Programs Q&A, we will provide you with this summary each quarter.  The Q&A does not introduce new policy.  It is intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact me or Mary Jane Getlinger.
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THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

First Quarter FY 2001 Questions and Answers

October-December 2000                                                        

Commodities

1.  Q. A School Food Authority (SFA) is a consolidated school district with both elementary and high school buildings.  The high school building has decided to drop the National School Lunch Program (NSLP), but the elementary buildings will continue with it.  Can commodities be used in the preparation of food for a la carte sales at the high school?  All monies from the sale of all a la carte items are returned to the nonprofit school food service account.
A. No.  Per FNS Instruction 770-1, a school must be "participating" in the National School Lunch Program in order to use commodities for a la carte sales operated under the nonprofit school food service account.  If a school is not in the NSLP, but uses commodities, it will miss being reviewed as part of a CRE review.  Only schools participating in the NSLP are reviewed.  Therefore, there will be little or no oversight on the use and storage of USDA commodities at the school.

2.  Q. I sometimes see USDA commodities for sale commercially and want to know if that is an allowable practice.

A. Normally it is not an acceptable practice.  However, occasionally there are production overruns and product that has not met required USDA specifications.  In these instances, the product can be sold as salvage into the commercial market by the vendor to recoup some of its costs, under specific requirements.   Article 62 of the “USDA General Terms and Conditions for the Procurement of Agricultural Commodities or Services,” USDA -1, describes how the product should be redesignated for commercial sale.  This publication of the Agricultural Marketing Service can be found at www.ams.usda.gov/poultry/cp/chicken/chickenf/usda1.PDF. 

Confidentiality
3.  Q. A School Food Authority gives camp scholarships only to students who are eligible for free or reduced price meals, and it would like to release the names of the students who are eligible for the scholarships.  Can this SFA mail the waiver of confidentiality form only to the households of the children who have been determined to be free or reduced price eligible?

     A. Yes.  These are the households that must give their consent for the disclosure of the confidential eligibility information.  For information about what should be on the consent statement and how it should be signed, see Part III of FY 99 School Programs Policy Memorandum #5, dated December 22, 1998.

Coordinated Review Effort (CRE)

4.  Q. What is the protocol for setting up a CRE review?  The consultants call four to five weeks in advance to determine the date for the review.  At what time should they share the sites selected - one week ahead or when they arrive for the review?  There have been variations on the theme over time.  Consultants disagree.  What is the USDA position?

A. The "lead time" for informing SFAs of the actual sites selected for review is left up to the discretion of the State agency.  In our region over the years, States have used a variety of methods, from very little notice (notifying at the time of the entrance conference) up to notifying several weeks in advance.  In their discussion with SFA staff, reviewers should get a sense of the time needed for the district to pull the appropriate review documentation together.  The lead time given to advise the SFA of the CRE site selection can then be made accordingly.  

Eligibility

5.  Q. Do Earned Income Credit payments or tax reimbursements count as income to the household, to determine free or reduced price eligibility?

A. Earned Income Credit payments do not count as income to the household.  As credits, they are considered to be adjustments of the tax payment.  This is true whether the payment is made all at once or as an advance with each paycheck.  Likewise, tax reimbursements do not count as income to the household.  Reportable income is discussed on pages 30-31 of the Eligibility Guidance for School Meals Manual.

6.  Q. If the school receives a court order stating that free and reduced price eligibility is to be determined based on the parents’ financial status, even though their children live with relatives, should the court order be followed?

A. The court order should be followed.

7.  Q.  A family has submitted an application for meal benefits for one child who lives in their home permanently.  This family is composed of two adults, the one aforementioned child plus two additional children who stay only for the weekend.  (These two additional children are part of a joint custody situation).  Is this a household of five or a household of three?

A.  This is a household of three.  See page 30 of the Eligibility Guidance for School Meals Manual, for a discussion of joint custody and residence.

Food Service Management Companies
8.  Q. Can a contract between a School Food Authority (SFA) and a Food Service Management Company (FSMC) include a provision for the SFA to reimburse the FSMC for shortfall payments that were made by the FSMC in prior years to make up for meal receipts that were less than what was predicted?

A. No.  If such a reimbursement is to be paid, this means that the contract for each of the prior years lasted for more than a year.  But per 210.16(d), “the contract between a school food authority and a food service management company shall be of a duration of no longer than 1 year.”

9.  Q. Does a formula for increasing a Food Service Management Company’s management fee at a certain level of receipts, in excess of costs, constitute cost-plus-a-percentage-of-income?

A.  Yes.  Any formula that identifies a portion of income, in excess of costs, for payment to the Food Service Management Company is an example of cost-plus-a-percentage-of-income and renders the contract invalid, per 7 CFR 210.16(c) and page 3-12 of the FSMC Guidance.

10.  Q. Please clarify the question on Food Service Management Companies (FSMCs) from the First Quarter 2000 Q&A.  What is the appropriate Consumer Price Index to use for the percentage of annual fee adjustments in contracts between School Food Authorities and FSMCs?

      A. A Consumer Price Index may be used to limit fee increases upon renewal of FSMC contracts, according to page 3-15 of Contracting with Food Service Management Companies - Guidance for School Food Authorities.  It is important  to use an appropriate index.  FNS recommends the use of the Consumer Price Index for Foods Eaten Away From Home because this index is used for adjusting meal reimbursement rates.  This index reflects the cost of producing meals eaten away from home, which also describes the FSMC service.  The Consumer Price Index for All Urban Consumers could be used but may not be reflective of both urban and rural areas where FSMCs may be operating. 

Frequency of Meal Service
11.  Q. Must School Breakfast Program meals be served every school day?

 A. It is FNS policy that the School Breakfast Program operate every school day, in order to meet its nutritional goals for the children.  This policy is based on the requirement that breakfasts meet minimum nutritional standards which are averaged over a school week.  See section (e)(1)(A) of the Child Nutrition Act of 1966, 7 CFR 220.8(a), and page 4 of A Menu Planner for Healthy School Meals.  On a case-by-case basis temporary exceptions can be approved while the Program is in the process of being implemented at the local level.   The State agency should present exception requests to FNS for approval.

12.  Q. Must National School Lunch Program meals be served every school day?

A. It is FNS policy that reimbursable school lunches be served every school day, in order to safeguard the health and well-being of the Nation’s children.  This policy is directly stated in 7 CFR 210.1(a), which says that schools will be assisted “in serving nutritious lunches to children each school day.”  In addition, the National School Lunch Program has minimum nutritional standards which are averaged over a school week.  See 7 CFR 210.10(a) and page 4 of A Menu Planner for Healthy School Meals.  On a case-by-case basis temporary exceptions can be approved.  The State agency should present exception requests to FNS for approval.

 13.  Q. May breakfasts and lunches be claimed under the School Breakfast Program and the National School Lunch Program by schools that are providing latch key services on days that school is not in session?  Does it make a difference if, in addition to care service, the schools also provide a form of remedial instruction?  What if they incorporate the curriculum into the activities that take place on the nonschool days?  And if claims cannot be made under the School Meals Programs, can schools claim reimbursable meals for nonschool days under the Child and Adult Care Food Program?

  A. Outside of regular school hours, School Breakfast Program and National School Lunch Program meals may be claimed only if the program activities going on at that time are considered to be an integral part of the school’s academic curriculum.  In order for the activities to be considered integral, attendance must be compulsory.  See FNS Instruction 786-7, Rev. 1, “Reimbursement for Meals and Milk Served on Weekends.”  The criterion of compulsory attendance applies to meals whether they are served on weekends or on other nonschool days, such as holidays, vacation periods or teacher institute days.


Schools can claim breakfasts and lunches for latch key children on nonschool days under the Child and Adult Care Food Program, if they join the Program as Outside School Hours Care Centers.  Or they can claim snacks on nonschool days, during the regular school year, if they qualify to join the At-Risk Component of the Child and Adult Care Food Program.  This means that the afterschool care program must be located in a geographical area served by a school in which 50 percent or more of the children enrolled are eligible for free or reduced price school meals.  See questions A-1 and A-6 in FY 00 Nutrition Education and School Meals Programs Policy Memorandum #06-00. 

Provisions 1, 2 and/or 3
14.  Q. A school on Provision 2 has decided to collect applications again and establish a new base year.  Can the school use applications from the prior base year during the first 30 operating days of the new Provision 2 cycle?  

A. Yes.  A school may use applications from the prior base year during the first 30 operating days of a new Provision 2 cycle.  However, any reimbursable meals served to a student that does not have an application (such as students who have transferred into the school) must be claimed as “paid” until an application is approved which indicates that they should be eligible for free or reduced price meals.  The State agency may impose a more restrictive policy than noted above.

15.  Q. Do Provisions 1, 2, or 3 apply to the Afterschool Snack Program or the Special Milk Program?

A. Provisions 1,2 or 3 apply to the National School Lunch Program, the School Breakfast Program, and the Afterschool Snack Program under the NSLP.  The Provisions do not apply to the Special Milk Program.

16.  Q. Schools operating Provision 3 receive reimbursement for non-base year meals based on annual adjustments which account for enrollment and inflation changes.   Are inflation changes covered solely by the new school year reimbursement rate (National Average Payment Rate) or is there some other item(s) that the school/State needs to take into account?

 A. Adjustments for inflation are reflected in the applicable National Average Payment Rates for the new school year.  Federal reimbursement in non-base years is determined by multiplying monthly base year counts (by category) times any percentage change in enrollment times the new school year's National Average Payment Rate. (Refer to FY 95 School Programs Policy Memo #10)

17.  Q. When the State agency reports meal counts by category on the FNS-10 which include non-base year Provision 3 meals, would these be the monthly counts which reflect any percentage changes in enrollment from the base year?

  A. Yes.  Example: A school claimed 100 free meals in October of the base year.  The current enrollment increased by 5% when compared to the base year.  The current October FNS-10 would reflect 105 free meals claimed. (Refer to FY 95 School Programs Policy Memo #10)

18.  Q. Would it be acceptable for a State agency to round the percentage change in enrollment to 4 decimal places, then use standard rounding to obtain whole numbers of meals when determining non-base year claims for reimbursement under Provision 3?  (Example: 100 free meals were claimed in October of the base year.  Enrollment went up by 5.5%.  100 x 1.0550 = 106 meals claimed in October of the non-base year.)

  A. Yes.

19.  Q. Schools in a non-base year of Provision 3 may qualify for severe need breakfast reimbursement.  Is it permissible for the State agency to provide a site with only the normal reimbursement (non-severe need) if the school does not wish to provide the State agency with breakfast cost information?

A.  Yes, because information required in 220.9(d) and (e) was not provided.

20.  Q. A Provision 3 site in a non-base year is attempting to qualify for severe need breakfast reimbursement.  Can the State agency require the site to obtain an actual count of meals claimed in non-base years, or can the school simply use the counts from the base year, (adjusted for enrollment changes) to see if they qualify for severe need breakfast reimbursement?

  A. Although there is no current requirement to take actual counts in non-base years of Provision 3, this concept is in the Proposed rule.  Using 220.9(d) as a guide,  there is no problem with the State agency’s requiring a school to obtain actual counts in non-base years in order to make the determination of whether they qualify for the severe need rate.

21.  Q. A Provision 2 or 3 school is selected for a CRE review.  Applications and meal counting methods are examined.  If the same school is selected on a subsequent CRE review (this is not a follow-up review situation), must the reviewer reexamine the identical applications?

  A. No.  The reviewer is not required to reexamine the same applications checked during a preceding review.  However, the meal counting method must be re-examined.

Procurement

22.  Q. Is 210.16(d) “Duration of contract” the only School Programs rule limiting a contract to a only one year?

  A. Yes.  Contracts other than those between School Food Authorities and Food Service Management Companies can be for more than a year.

Replacement Meal Cards

23.  Q. May a student who has lost an automated meal card be required to pay to replace it, before receiving any more reimbursable meals?

  A. No.  A lost meal card is treated the same way as a lost meal ticket.   School Food Authorities are to follow the policies in FNS Instruction 765-7, Rev. 2, “Handling Lost, Stolen and Misused Tickets.”  A free, reduced price or paid meal must be served, in accordance with the rules in the Instruction.  If it is impracticable to supply the student with a replacement automated card right away, then special meal arrangements should be used.  As is stated in FY 94 School Programs Memorandum #3, “Recourse for Schools When Money is Owed to the Food Service Account,” school officials must provide reduced price or paid meals to eligible children if they have money in hand to pay for the current meal. 

24.  Q. What is the maximum charge for a replacement meal card or ticket?

 A. FY 92 School Programs Memorandum #15 “Charging Replacement Fees for Lost, Stolen and Misused Meal Tickets” sets the maximum charge at the cost of one paid meal.  However, if the card has multiple uses in addition to the purchase of meals - for example, it is a Student Activity Card - this limit does not apply.   

Residential Child Care Institutions (RCCIs)

25.  Q. Are boarding schools considered to be RCCIs?

  A. No.  However, if the institution in question is licensed to provide residential child care services, it is not a boarding school.  It is an RCCI.  See page 4 of the MWRO’s October 1993 “Guidance for Residential Child Care Institutions.”

Students  With Special Needs
26.  Q. Students meeting the definition of "disabled" have appropriate supporting physician statements on file.  These students have been approved for reduced price or paid meals.  If these students do not have the money to pay for the meal, must the school provide them with a meal free of charge?

  A. No.  These students are expected to pay the cost associated with their eligibility category.  See the State agency policy memo dated January 25, 1995 (Clarification of FNS Instruction 783-2, Revision 2; Q/A #3).  SFAs are allowed to determine their own meal charging policy.

27.  Q. A student meeting the definition of "disabled" has appropriate supporting physician statements on file.  The physician has determined that the student's caloric intake must be greater than the amount of a regular meal.  The school's choice(s) of extra food provided to make up the calories conflicts with the choice(s) requested by the student.  Must the school provide this student with their choice of menu items to make up the caloric deficiency?  Could there be cases where the school would be required to provide two complete meals without additional charge to the disabled student?

 A. The wording of the physician statement takes precedence over any choices made by the student or school.  FNS Instruction 783-2 Revision 2 notes that the medical statement must identify:  1) The participant's handicap and an explanation of why the handicap restricts the participant's diet.  2) The major life activity affected by the handicap; and 3) The food or foods to be omitted from the participant's diet, and the food or choice of foods that must be substituted.  If the handicap would require caloric modifications, this information must be included in the statement.  If no specific information is provided by the physician as to how the increased caloric requirements must be met, then the decision on what extra food(s) to provided would be left up to the discretion of the school.  In no event can there ever be an additional charge for a disabled student's meal.
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