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Nutrition Education and School Meals Programs

Third Quarter FY 2001 Q&A, April-June 2001

State Directors

Child Nutrition Programs

Attached is the Nutrition Education and School Meals Programs Q&A for the third quarter of FY 2001, covering April-June 2001.  These questions were directed to our Nutrition Education and School Meals staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&A does not introduce new policy.  It is intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact me or Mary Jane Getlinger.
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for

THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

Third Quarter FY 2001 Questions and Answers

April-June 2001                                                        

Confidentiality

1.  Q. Does the agency which performs data matches for direct certification become the “determining agency” for eligibility disclosure purposes?

A.  No, the School Food Authority remains the determining agency.  The SFA establishes the free status of the children who are directly certified, using the information from the data match.  With regard to confidentiality rules and procedures, it makes no difference that the eligibility status of some children in the SFA was determined using direct certification.  See the preface to the proposed confidentiality rule of July 25, 2000.  It alludes to Section 9(b)(2)(C)(iii) of the National School Lunch Act, which puts information obtained through direct certification on a par with information obtained from free and reduced price applications.

Food Service Management Companies

2.  Q. Is it an anti-competitive practice for a Food Service Management Company to lend serving line equipment to a School Food Authority, especially if the Request For Proposal asks for line service needs to be addressed?

A.  Although it is ultimately the State agency’s responsibility to administer the  procurement principles in 3016 and 3019, we recommend that this be prohibited as an anti-competitive practice.  Having the lent equipment already in place makes it less likely that the SFA will accept the offer of another FSMC in the next procurement action.  For this reason, page 3-16 of the Food Service Management Company Guidance for School Food Authorities advises that title to all food service equipment be vested with the SFA.

3.  Q. Is an FSMC contract with the following language legal:  “District shall retain the amount, if any, by which gross receipts for the school exceed total food service costs for the school year up to $18,000.  Any excess amount above the $18,000 will be split evenly between District and [the FSMC]; provided however that the amount received by [the FSMC] does not exceed an amount equal to the FSMC management fee for the school year”?

A.  No, this is another example of a “cost-plus-a-percentage-of-income” provision that is not allowed per 210.16(c).  For other examples see Q. #7 from the Third Quarter FY 99 Q&A and Q. #9 from the First Quarter FY 01 Q&A.  In the original version of First Choice there is an interesting explanation for why cost plus a percentage of cost type contracts are not permitted: since there can be major increases in the costs proposed in the original bid, the fee based on a percentage of cost would increase also.  By extension, a fee based on a percentage of income could also increase substantially if attendance etc. at a lunch program were to increase.  In order to eliminate inflating costs, what is allowed is a reimbursement based on costs plus a fixed fee.  This ensures stable prices and protects the public interest.   

Food Service Account

4.  Q. Is it against the rules to require a child to eat a peanut butter sandwich and milk because her parents owe money to the school food service account?

A.  It is not allowable to deprive an eligible child with the appropriate cash in hand from receiving a reimbursable meal upon request, no matter how much is owed to the school food service account.  For a free child, no cash in hand is needed.  However, this standard does not exclude the possibility of serving a reimbursable meal based on a peanut butter sandwich and milk.  Restricting the available choice of reimbursable meals in this manner is allowable, even if it is done because the parents owe money to the food service account, as opposed to disciplining the child for his or her own behavior in school.  See FY 94 School Programs Memorandum No. 3, dated February 3, 1994, “Recourse When Money is Owed the Food Service Account”  and FY 97 School Programs Memorandum No. 5, dated January 16, 1997, “Delaying or Changing Meals as Discipline.”   We do not encourage this practice. 

5.  Q. If a family has declared bankruptcy and the court order includes the School Food Authority among the creditors who will no longer be owed, is the family obligated to pay what it owes to the food service account, nonetheless?

Assuming that the debt comes from the time period covered by the bankruptcy order, the family is not obligated to pay what it owes to the food service account.  First, FNS does not require School Food Authorities to dispute court orders.  Second, FNS does not administer rules about families’ payments to the school food service account, except to require that eligible children always receive a reimbursable meal, upon request, whenever they have appropriate cash in hand to pay for it.  See FY 94 School Programs Memorandum No. 3, dated February 3, 1994, “Recourse for Schools When Money is Owed to Food Service Account.”  No inference should be made from the paragraph “Garnished Wages and Bankruptcy” on page 34 of the Eligibility Guidance for School Meals Manual.  That is about how to calculate income.

Meal Pattern

6.  Q.  Will schools that have claimed reimbursement for meals that offered non-carbonated beverages in competition to milk be assessed fiscal action?

A.  Other beverages (e.g., kool-aid, fruit juice) may not be offered as an alternative to milk.  However, other non-carbonated beverages may be included in a reimbursable meal as long as students are still receiving the defined number of food items offered in the reimbursable meal. 

As stated in FY 97 School Programs Policy Memorandum #3, Reimbursable School Lunches Under Nutrient Standard Menu Planning with Milk as a Menu Item, December 10, 1996, “Schools should also bear in mind that certain beverages may contain calories but few other nutrients and that their placement may put them in competition with more nutritious foods…Schools may still offer these beverages as a menu item but could structure different groups within the additional menu items…In this way, alternate beverages are available as part of a reimbursable meal but are not offered in the same group as milk choices or other nutritious foods.”  In addition, Policy Memorandum # 01-06 describes the increase in obesity as well as the failure to meet nutrient standards among children.  To improve the quality of student dietary intake, the NSLP requires consistency with the Dietary Guidelines For Americans (DGA).  These guidelines will assist in promoting health and preventing disease.
In terms of the fiscal action policy, schools that have been offering non-carbonated beverages as an alternative to milk would not be assessed fiscal action as long as the required number of items were taken at the point of service.  The Performance Standard 2 threshold is exceeded when 10% or more of the total lunches observed in all schools on the day of review are incomplete.  This situation may also be attributed to confusion with the offer versus serve policy and therefore food service managers may desire to re-educate staff and students about the offer versus serve policies. 

Residential Child Care Institutions

7. Q. May a public governing body (in this case a county department of human services) execute a contract for the NSLP if the RCCI site where the lunch program will operate is owned by a for-profit agency that has been contracted by the county to house, care for and feed the children under the county’s protection?  As background, counties often provide a section of the county jail for a juvenile detention center.  In this case, space is not available, so temporary housing and services are being leased from the for-profit until the county completes construction of a new detention center.  The question really comes down to who defines the site, the government body that is applying to participate in the NSLP and has contracted the for-profit to perform government body services at the for-profit site, or the for-profit agency because it is the owner of the site and operates it, albeit in this instance on behalf of the government body.

A.  Because the for-profit not only owns the site but also runs it, providing the children with all their meals and other needs, the for-profit agency has greater weight here in defining the site.  As a result it is a for-profit site and therefore ineligible to participate in the NSLP, since in order to participate it needs to be defined as a school.  RCCIs meeting the definition of schools are (210.2, the definition of school (c)): “any public or nonprofit private residential child care institution…”   The same point coming from the opposite direction is made in FNS Instruction 776-7, II.E.: “Private schools and RCCIs which do not have tax-exempt status under the Internal Revenue Code are ineligible to participate.”

School Breakfast Program

8. Q. May a State agency use the breakfast costs of the entire School Food Authority when a) determining if a particular school in that SFA is eligible for severe need reimbursement and b) calculating the reimbursement amount under severe need?

A.  The breakfast costs of that particular school must be used for both purposes.  Per 220.9(e), the eligibility of a school for the severe need breakfast reimbursement rate is partly based on the fact that the regular SBP rate is insufficient to cover the costs of the school’s breakfast program.  Per 220.9(d), the reimbursement actually paid to a severe need school is the lesser of: 1) its costs of providing breakfasts to free and reduced price children (less their reduced price cash payments); and 2) the severe need rate of reimbursement for those payments.  While in the case of establishing eligibility the State agency could leave it up to the SFA to come up with the costs for the school in question, it is solely the State agency’s responsibility to make the comparison of rates and costs by using the severe need school’s own costs.







77 W. Jackson Blvd., 20th Floor  (  Chicago, IL  60604-3591

USDA IS AN EQUAL OPPORTUNITY PROVIDER AND EMPLOYER


