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Child Nutrition Programs

Attached is the School & Community Nutrition Programs Q&As for the first quarter of FY 2002, covering October-December 2001.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&As do not introduce new policy.  It is intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact me or Mary Jane Getlinger.

Rich Rotunno for

THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

First Quarter FY 2002 Questions and Answers

October-December 2001                                                        

Applications for Free and Reduced-Price Meals

1.
Q.  Students who are enrolled in the public schools of an SFA are sent as day students to an RCCI.  These public schools contract with the RCCI for educational programs.  Some of these programs have about a 45 day duration.  The RCCI has its own agreement as an SFA with the State agency (SA) to participate in the NSLP.  Students from the public schools placed in this RCCI as day students are still enrolled in the public schools, but the RCCI provides lunch to these students and claims them under its agreement with the SA.  

What type of eligibility documentation should the RCCI have for these students?  Can the public school give the RCCI a list of students attending the RCCI as day students, and their eligibility status, or must the RCCI have approved applications and/or direct certification documentation on file?  Currently, the public school has sent a list of the students with their eligibility status to the RCCI, which the RCCI uses as its benefit issuance list.

A.  If the public school students who are sent as day students to the RCCI will be attending and receiving meals at the RCCI for less than a year, then the public schools can obtain the student’s meal benefits application and determine their eligibility for free or reduced-price meals, and can send a list of students to the RCCI with the students’ eligibility status.  However, if the students are full-time all year at the RCCI, then the RCCI needs to process the meal benefits applications for these students.

2.   Q.  Students who are eligible for free or reduced-price meals based upon household size and income at a school in one SFA, transfer to a new school in a different SFA.  What documentation for the transferring students can be sent from the old school to the new school in a different SFA in order to establish the students’ eligibility in the new school for free or reduced-price meals?  Is it sufficient for the old school to send the new school a list of students and their respective eligibility status?

A. A list of students and their eligibility status would not be sufficient documentation of eligibility for students transferring from one SFA to a different SFA.  The new SFA the students are transferring to is responsible for ensuring that the eligibility determination is correct for each student.  Therefore, if the students transfer from the one SFA to another within the same school year, the new SFA/school should obtain the original or a copy of the approved household-size income application or direct certification documentation from the school the students are transferring from.  The SFA/school which transfers the student’s household-size income application to the new SFA/school, should, to comply with 7 CFR 245.6(e), keep the original or a copy for its own records.  

If the new SFA/school cannot obtain the approved application from the old SFA/school, then it should collect a new application from the household, and make a determination of eligibility.  More guidance is given in FY 1992 School Programs Policy Memorandum # 3 on the use of household-size income statements for students transferring between different SFAs, and we recommend consulting this Memorandum which presents different examples of student transfers and the documentation requirements.  Also, it’s important to note that the decision to allow an SFA to accept an application from a different SFA is left up to the State agency and the new SFA into which the student is transferring.  The State agency can apply additional restrictions.

3.   Q.  Students who are eligible for free meals based upon direct certification at a school in one SFA, transfer to a new school in a different SFA.  What documentation for the transferring students can be sent from the old school to the new school in a different SFA in order to establish the students’ eligibility in the new school for free meals?

A.  Consistent with the answer to the preceding question, if the student transfers within the same school year, the new SFA/school can accept a copy of the current approved direct certification documentation from the SFA/school from which the student is transferring.  The old SFA/school would also keep the direct certification documentation for its records, as required by the regulation at 7 CFR 245.6(e).

4.  Q.  Would a copy of the Notice of Approval which is provided by the SFA to the household to notify them of their child’s/children’s eligibility for free or reduced-price meals, be sufficient documentation to provide to a new SFA/school to which a student transfers during the current school year?

A. No, providing the new SFA/school to which a student transfers during the current school year with a copy of the Notice of Approval would not be sufficient documentation.  The new SFA/school should obtain a copy of the direct certification documentation or the household-size income application which the old SFA/school used to approve the student for free or reduced-price meals.

Fraud

5.   Q.  What is the procedure for prosecuting individuals for fraud on the NSLP household income application?

A.  A description of the situation should be submitted to MWRO.  The letter will then be passed on to the Office of Inspector General and they will follow through with their own procedure for investigation if deemed necessary.

Coordinated Review Effort (CRE)
6.   Q.  Does the Final Rule:  “National School Lunch Program and School Breakfast Program:  Additional Menu Planning Approaches” published in the Federal Register on May 9, 2000, offer any clarification for the following:

a) What are the CRE implications when schools that use the NSMP approach or the Assisted-NSMP approach fail to meet the nutrition standards?

b) What are the CRE implications when schools that use NSMP or Assisted-NSMP have flaws in the way they did the nutrient analysis that may have affected the results?

c) Are problems like a) and b) above handled under the critical areas or general areas of the CRE, or are they handled outside of the CRE?

d) Should States proceed with the understanding that fiscal action is required only if the SFA is not making a good faith effort to meet the nutrient standards in accordance with a negotiated improvement plan.?

A. The Final Rule on Additional Menu Planning Approaches does not change what is currently in the Regulations at 7 CFR 210.19 concerning evaluation of compliance with nutrition standards in 7 CFR 210.10 and 220.8.  States should continue to follow the requirements stated at 7 CFR 210.19 and conduct evaluations of compliance with the nutrition standards.  The review of compliance with nutrition standards is called an SMI, and must be done in every 5 year cycle for each SFA.  It is not an accountability review like the Coordinated Review Effort (CRE) Administrative Review.  For schools using NSMP or Assisted-NSMP, the State agency will determine if the nutrient analysis is conducted correctly, and to what degree the school is meeting the nutrition standards and the Dietary Guidelines.  Therefore, in answer to a) - c) above, the CRE does not apply to the review of compliance with nutrition standards (the SMI).

In answer to d) above, if the SFA is not meeting the SMI requirements, the SA and SFA work out a corrective action plan.  The State should provide guidance and technical assistance to the SFA to help the SFA meet the nutrition requirements/Dietary Guidelines.  If the SFA acts in good faith to complete the corrective actions and to meet the Dietary Guidelines, there is no fiscal action.

Crediting

7.   Q.  Does wild rice count towards the grains/breads group?

A.  Yes, wild rice does count as a grains/breads group.  Please refer to the new Food Buying Guide for specifics.

Foods of Minimal Nutritional Value

8.   Q.  Are “gummi bears” considered a food of minimal nutritional value?

A:  Yes.  FNS classifies any “gummi bear” type product as a food of minimal nutritional value.  The “gummi bears” fall under the jellies and gums group of the candies category of the foods of minimal nutritional value in Appendix B to Part 7 CFR 210, paragraph (a)(4)(ii), and Appendix B to Part 7 CFR 220, paragraph (b).  This is confirmed in a memorandum from the Midwest Regional Office (MWRO) to State Directors dated December 31, 1996, entitled: “Phyto Bears and Similar Products in the Child Nutrition Programs.”  This memorandum also states that several jelly and gum products have been exempted by the Nutrition and Technical Services Division (NTSD), FNS.  The most current list of Exemptions Under The Competitive Foods Regulation is included in FY 02 Nutrition Education and School Meal Programs Policy Memorandum #02-15.  

Pursuant to paragraph (b)(1) of Appendix B to Part 7 CFR 210, “Any person may submit a petition to FNS requesting that an individual food be exempted from a category of foods of minimal nutritional value listed in paragraph (a).”  Therefore, if the “gummi bear” product is not included in the most current list of exemptions under the competitive foods regulation, a petition can be submitted to FNS to seek an exemption for this product.  As a reminder, the sale of foods of minimal nutritional value in the food service area during meal periods is prohibited by Part 7 CFR 210.11(b) and 220.12.

9. Q.  Is caramelized popcorn considered a food of minimal nutritional value?  Does it make any difference if nuts are included with the caramelized popcorn?

A.  In general, caramelized popcorn would fall under the candy coated popcorn group of the candies category of the foods of minimal nutritional value in Appendix B to Part 7 CFR 210, paragraph (a)(4)(vii), and Appendix B to 7 CFR 220, paragraph (g).  There is no general exemption for caramelized popcorn with peanuts from being classified as a food of minimal nutritional value.  However, there was a product called “Peanut Butter Honey Popcorn” from “The Popcorn Explosion” that had been included in the list of Exemptions Under The Competitive Foods Regulation until the company went out of business and the product was dropped from the list.  Labels that had this product name had the following ingredient statement:  “Roasted peanuts, popcorn, brown sugar, water, butter, honey, corn syrup solids, natural flavor.”  Products similar to this could request their own exemption, but, as in all other cases, if an exemption were granted, it would apply to that particular brand and product only.  All other candy coated popcorns fall under “foods of minimal nutritional value” and may not be sold in the food service area during meal periods.

Meal Service

10. Q.  Is a school participating in the NSLP required to provide students on an off-site field trip with brown bag lunches?

A.  No.  Based upon FNS Instruction 786-8 (Rev. 1) “Reimbursement for Off-Site Meal Consumption” dated 6-6-88, SFAs are only required to make meals available to students who are present during the meal service period.  Therefore, the provision of a brown bag lunch for an off-site school field trip is at the option of the school.  A school which participates in the NSLP, and provides brown bag lunches to students on a school-supervised off-site field trip, may be reimbursed under NSLP if the lunches meet the meal pattern requirements of 210.10 and are served and consumed as part of a school related function.

11. Q.  Can an SFA offer the SBP only to students in certain grades?

A.  Based upon FNS Instruction 788-2 REV. 1, “Partial Implementation of the School Meal Programs in an Individual School” dated 6-6-88, in general, all children in attendance during the breakfast period should have access to the Breakfast Program in participating schools.  However, the Instruction cites 3 situations in which partial implementation of the Breakfast Program is allowed.
First, an SFA may phase the Program into an individual school and limit its operation to students of a selected number of grades or classrooms, as long as the SFA has a plan of action or has stated its intent to expand the Breakfast Program to enrolled students in all grades or classes in the building within a “reasonable period of time.”  Second, an SFA may provide the Breakfast Program only to special education students who must leave their homes much earlier than the other enrolled children in order to be bussed to their class location.  Third, an SFA may provide the Breakfast Program only to kindergarten, pre-kindergarten, and other partial day students when such students do not have access to another school meal.

Procurement
12. Q.  In a contract or Request for Proposal, may a Food Service Management Company write the exact language describing how its management fee will be calculated?

A.  No.  Under no circumstances may the FSMC draft the management fee language that ends up appearing in the contract or RFP.  If the company does this, then it is no longer eligible to receive the contract award.  See 3016.60(b).  This is an example of drafting contract terms.   The FSMC can suggest a payment method, but the School Food Authority must write the provision.  If the RFP describes a particular way of calculating the management fee, no other method can be substituted.  We would expect SFAs to include in RFPs and contracts those features that protect their own interests, such as ways to settle invoice disputes. 

13. Q.  Can the State Agency issue a “blanket statement” that the threshold up to which a procurement follows small purchase procedures is $100,000?

A.  No, the State Agency should not issue such a blanket statement.  The amount of $100,000 is not always the small purchase threshold.  It depends upon the type of organization which is procuring the goods or services.  Pursuant to 7 CFR 3016.36(b), local governments (like public school districts) must follow their own procurement rules, to the extent they are not inconsistent with the Federal rules.  Thus, the small purchase threshold for a local government would have to be the lower of $100,000 or the threshold set by applicable State or local laws and regulations.

By way of contrast, non-governmental, not-for-profit organizations (like private schools) may follow their own procurement rules, to the extent that they are not inconsistent with the Federal rules.  A private entity can choose whether to use the Federal small purchase threshold of $100,000 or the threshold set by State or local laws and regulations.

Provision 2&3

14. Q.  In the final rule for Provision 2/3, on page 48331 under (3) Meal counts, it says that “In residential child care institutions, the State agency may approve implementation of Provision 3 without the requirement to obtain daily meal counts of reimbursable meals at the point of service if (i) The State agency determines that enrollment, participation and meal counts do not vary…” Although many RCCIs could say that their percentage of participation (in relation to enrollment) does not vary (i.e. is 100%), very few could say that their enrollment has no fluctuation. And if enrollment fluctuates, then actual participation and meal counts will presumably vary, even though they stay constant in proportion to enrollment.  Therefore, no RCCI might be eligible for this waiver and most would probably switch back to Provision 2.  The question comes down to how we understand "do not vary": is it the rule’s intention that enrollment, participation and meal counts at an RCCI do not vary at all or only that they do not vary in a amount enough to significantly affect claims etc.?

A.  The principal concerns about Provision 3 that account for the changes in the new rule are that, without any sort of meal count as a comparison, a prudent manager (SFA or State) could not know whether a Provision 3 site was earning anywhere close to the amount of funds which they are collecting through reimbursement.  However, there is the recognition that in some RCCI's, things are so stable that a meal count could be waived.  Consider the site that has year-round residents, full meal service and a capacity of 25 kids (e.g., 25 beds).  On any given day they may have 23 kids in attendance, then the next week a new child joins the group and now they have 24 kids for a few weeks.  Over the holidays they are at full capacity with 25 and then they go back to 23 kids in March.  The State notes that the RCCI's capacity remains at 25, that they haven't changed their serving days or hours of operation, etc. and that participation (both enrollment and meal counts) is therefore basically the same as during the base year.  In such a case the State has the authority to decide that this is a very stable population and to therefore waive the meal count requirements at that RCCI.  There could be a concern that "enrollment" is changing in the above example, but one could also reasonably expect that this same dynamic had been occurring during the base year when the level of federal reimbursement was being established.  So the basic stability of the base year with its minor fluctuations is actually reflected in the current operations. The State must evaluate if the situation of an RCCI is such as described above, before deciding to grant it a meal count waiver.  

Finally, if the State suspects that there is any question about the integrity of an RCCI's Provision 3 operation during the non-base years, they would be remiss to provide a waiver of the meal count comparison process. 

Reimbursable Meals

15. Q.  Do the NSLP applications have to be mailed to the households of the students?

A.  No, the school does not have to send the applications in the mail.  For example, the school could include the application in a packet of school-related information addressed to the parent but carried home to the parent by the student at the beginning of the school year.  Applications must be distributed in some manner.  A public announcement that applications are available and that interested parties may pick one up is not sufficient.
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