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Third Quarter FY 2002 Q&As, April-June 2002

Sate Directors

Child Nutrition Programs

Attached is the School & Community Nutrition Programs Q&As for the third quarter of FY 2002, covering April-June 2002.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&As do not introduce new policy.  It is intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact me or Mary Jane Getlinger.
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for

THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

Third Quarter FY 2002 Questions and Answers

April-June 2002                                                        

Applications for Free and Reduced-Price Meal

1. Q. Are private schools required to have an educational liaison or can public school liaisons certify to the homeless status and share this information with the private school?

A. The Education for Homeless Children Program is for public schools as set forth in the January 2002 amendment to the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.).  The liaisons do not have the responsibility for children in homeless situations attending a private school.  However, the local school district does have responsibility for eligible Title I students at the private school.  Homeless students under Title I are automatically eligible for those services.

2. Q. Can students who may not be eligible for Title I benefits but who attend private schools that participate in NSLP or SMP take advantage of the definition of homeless in the McKinney-Vento Homeless Assistance Act? That is, if a school official of a private school is aware that a child or family is temporarily residing with another household, but there is no local educational agency liaison to designate the child is homeless, can the private school also not consider the household size and income of the host family in determining the child eligible for free meals or milk? 

A. No. The local educational liaison is the key element in implementing the provisions in Policy Memo 02-21 for children who are residing in temporary quarters because of their economic situation.  It is up to the educational liaison for public schools to determine whether children are homeless as defined in the McKinney-Vento Act.  
In the case of two families living under the same roof in a situation where a child has not been designated as homeless by the educational liaison for homeless children, the two families most likely would be considered one economic unit unless they could prorate expenses and document shared living arrangements to show that each is a separate economic unit.

3.  Q. Are migrant children automatically eligible for free meals in the NSLP?

A. No. Categorical eligibility in the School Meals Programs, including the NSLP, is primarily for children in households currently certified to receive either Food Stamps or benefits under the Food Distribution Program on Indian Reservations (FDPIR) or the Temporary Assistance to Needy Families (TANF) Program.  In addition, categorical eligibility applies to children enrolled in Federally funded Head Start centers, if those children meet the low-income criteria of the Head Start Program, and children enrolled in Federally funded Even Start family literacy programs.  Direct certification applies only to Food Stamp, FDPIR and TANF children.  No other categories receive categorical eligibility or direct certification.  For additional information, see 7 CFR 245.6(c) and pages 42-44 of the revised Eligibility Guidance for School Meals Manual (August 2001).

Commodities

4. Q. Are States responsible for preparing a PAL report for entities that receive direct delivery of commodities from USDA when the title to commodities never passes to the state?

A. Yes.  7CFR 250.48 (c) requires that Distributing Agencies (DA) offer each school food authority (SFA) no less than the national average per-meal value of donated foods established by the Department on July 1 of each year.  The PAL report is the method by which this activity is monitored and measured.
5. Q. If States are responsible for preparing a PAL for a cooperative, should the PAL be prepared for the cooperative as a single entity, or is the State agency responsible to also prepare a PAL for each individual school food authority?

A.  Cooperatives recognized by a State as legal entities assume all the responsibilities and liabilities for the commodities they receive. Therefore, the State can prepare one PAL report for each cooperative made up of numerous school districts and treat each cooperative as if they were a single SFA.

6.  Q. Can States require a cooperative to prepare a PAL for each of the members of their Coop as part of the application/agreement with the cooperative? 

A.  As stated above, the PAL does not have to be SFA based.  However, it would be advisable to ensure that a cooperative and the SFAs made up of the cooperative have some method of measuring and monitoring the value of the commodities the individual SFAs are receiving through the cooperative.  Therefore, a State agency may require the cooperatives to provide each SFA with a PAL type report in order to track the value of the commodities each SFA is receiving.

7. Q. When a cooperative diverts a truck to a processor, may the State apply those dollars towards the cooperative’s PAL at that time and not try to track everything through their distributor?   

A. The value of a commodity is deducted from the PAL at the point in which it is ordered and received by the processor not when it is received by the cooperative.  However, it is still the responsibility of the cooperative and the State agency to ensure that the cooperative (or any State SFA) is receiving the full value of the processed commodity they ordered.  This is accomplished through monitoring the processor monthly inventory reports and End Product Data Schedules provided by the processor as required in 7CFR 250.30(c) and (m).

8.  Q. Where does the State's responsibility end with the commodity food - when a truck is delivered to the processor as directed by the school, or when the final processed product comes back through the school? 
A. Once the commodity ordered by the cooperative is delivered to the processor, it becomes the property of the cooperative.  However, as stated above, it is still the responsibility of the cooperative and the State agency to ensure that the cooperative is receiving the full value of the processed commodity ordered.

Coordinated Review Effort (CRE)
9.  Q. Two separate SFAs, each with one school, merge into one SFA with two schools.  The State Agency reviewed one of these previously separate SFAs last year.  Must the State Agency review within the same cycle the one (1) SFA resulting from the merger?

A.  Yes, the State Agency must review the one new SFA resulting from the

merger of the two previously separate SFAs, within the same review cycle as 

the previously separate SFA that was reviewed.  See 7CFR, Section 210.18(c)(1).

10. Q.  Are reviewers required to cover the areas of Sanitation, Contract/Bidding, Prohibited Foods and Food Distribution during a CRE?

A. Sanitation, Contract/Bidding, Prohibited Foods (aka, Foods of Minimal Nutritional Value - FMNV) & Food Distribution are not covered in the 210.18 Regulations; therefore they do not appear on our National Prototype CRE Critical or General Area forms.   However, please see page 4-1 of the CRE Guidance manual under the heading "EXPANDING CONTENT".  We encourage State agencies to supplement their CRE forms to include questions on all of these issues.  In particular, items such as Sanitation and Food Service Management Company/ Procurement continue to be highly volatile issues and high priority items for FNS.  Oversight in the four areas mentioned is advisable. 

 
Sanitation - Policy Memorandum #15-00: State Agency (SA) Oversight of Food Safety Inspections - This memo indicates that a sanitation review does not need to be included in the CRE; however, an inspection must occur annually.
Contract/Bidding -  See Regulation Part 210.19(a)(6).  Each SA must perform an on-site review of each SFA contracting with a FSMC, at least once during each 5-year review cycle.  The SA is encouraged to conduct such an evaluation when performing reviews in accordance with 210.18 (CRE).  Regarding procurement in general, see 210.21. 
Foods of Minimal Nutritional Value (FMNV) - Because 210.18(g)(2)(ii) states that a significant number of Program lunches must be observed at the Point of Service for each type of serving line, reviewers should comment on any FMNV findings as part of either PS2 Meal Patterns or General Areas Meal Patterns.  Part 210.11 covers Competitive Foods and FY01 S&CNP Policy Memo #01-06 outlines current requirements on this issue.   
Food Distribution – While not specifically included in the CRE Regulations Section 210.18, there are several references in the 250 Regulations that imply or state that a review of food distribution requirements and/or procedures is required.  Section 250.19(b)(1) states that each distributing agency shall establish review procedures encompassing eligibility, food ordering procedures, storage practices, inventory controls, reporting and record keeping requirements.  Covering these requirements during a CRE review would be a good use of staff time and resources. 
Crediting

11. Q Are soy meat analog products produced by Dixie USA Incorporated credible as an alternate protein product (APP)?

A. The use of meat analogs in USDA Child Nutrition (CN) programs is governed by the Alternate Protein Products (APP) Regulation.  One of the standards is that the protein level of the APP is at least 18 percent by weight when fully hydrated.  The soy meat analog products produced by Dixie USA Incorporated, and distributed exclusively in Hawaii by Pacific Rim Soy Distributors, do not comply with the nutritional requirements of the USDA child nutrition standards because the percent protein of this product is only 14.56.  The following analogs do not meet the protein requirements to be considered a meat alternate: Beef Not, Chicken Not, and Turkey Not
Foods of Minimal Nutritional Value  

12. Q. If a food provides more than five percent of the Reference Daily Intake (RDI), can it be sold in food service areas during lunch?
A. No. A food that falls under one of the categories of Foods of Minimal Nutritional Value (FMNV) in Regulation Part 210, Appendix B may not be sold in food service areas during lunch, even if it provides more than five percent of the Reference Daily Intake (RDI) unless it is on FNS’ list of exempted foods.  State agencies may not determine what foods fitting the categories in Appendix B are to be exempted.

· For example, Skittles is a jelly, which is one of the categories of FMNV in Appendix B.  It is not on FNS’ list.  Therefore, it may not be sold in food service areas during lunch, even though it may contain more than five percent of the RDI of Vitamin C.
Any person may submit a petition to FNS Headquarters requesting that an individual food be exempted from a category of FMNV.  There is no fee.  The exemption is given if it is determined that the food meets the five percent rule as it naturally occurs or as part of its original formulation.  See the discussion in Appendix B.
Procurement

13. Q. What does the term “maximum allowable cost contract” as used in an RFP, mean?

A. The RFP should define the meaning of “maximum allowable cost contract.”  This definition should also be in the resultant contract.  A cost-reimbursable contract should have a maximum cap or dollar limitation.  See pages 2-4 of the Contracting with Food Service Management Companies Guidance for School Food Authorities, “Competitive Negotiation” section.

Provision 2&3

14. Q. What is the correct procedure to extend the base year using negligible improvement?

A. To extend Provision 3 for another 4-year cycle, the SA may grant an extension without taking new applications and meal counts by type.  However, there must be a socioeconomic indicator, which is used to establish the income level of the school’s population.  This indicator must quantify that there is a 5% or less improvement of the socioeconomic status over the base year. 

For example:

· Base year:  63 student names were direct certified, of an enrollment of 380, or 16.6%
· This year: 51 names of 433 enrolled were received, or 11.8%
· 16.6 
          -11.8

             4.8 (which is less than 5%) 

Because the percentage is less than 5%, this school may be approved for the Provision 3 extension.  See page 25 of the Provision 2 Guidance.
15. Q. Can a provision 2 school that is participating in the School Breakfast Program and is in the 3rd year of the cycle use the same data if it wishes to expand to provision 2 for the school lunch program?

A.  Schools may use the breakfast information already tabulated until the end of the breakfast cycle and start new for lunch in the new school year.  However, it may be prudent for the school to consider trying to synchronize the two cycles for the two programs.  It is acceptable for the school to shorten the breakfast cycle in order to make it coincide with the lunch cycle.  If the school does not synchronize the two programs, the school would be involved in fulfilling the regulatory requirements at different times for the different programs if the school would want extensions.   

Reimbursable Meals

16. Q. Must a school always offer students more than one type of fluid milk?

A. No.  Per Regulatory Section 210.10(m), under all menu planning approaches, students must offer students fluid milk.  If a particular type of milk constituted less than one percent of the total amount of milk consumed in the previous year, a school does not need to offer it in the current year.
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