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School & Community Nutrition Programs

Second Quarter FY 2003 Q&As, January-March, 2003

State Directors

Child Nutrition Programs

Attached are the School & Community Nutrition Programs Q&As for the second quarter of FY 2003, covering January-March, 2003.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&As do not introduce new policy.  They are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact this office.

THERESA E. BOWMAN

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

Second Quarter FY 2003 Questions and Answers

January-March 2003                                                 

Applications for Free and Reduced-Price Meals

1.  Q. Does a site operating the NSLP After School Care Program have to be in a school recognized by a State Agency?
A. No.  School Programs Policy Memorandum #8-99 entitled "Reimbursement for Snacks in After School Care Program" dated 1/19/1999, states that “for the NSLP the after school program must be operated by the school and not some other organization, although the school does not have to use the school’s personnel or regular school facilities.  However, the school must retain final administrative and management responsibility for the program, including the program site.  Furthermore, the school food authority (SFA) for the school must be the party that enters into the agreement with the State agency and must assume full responsibility for meeting all program requirements.  The school may then, if it wishes, arrange with another organization to perform the day-to-day operations.  For example, the PTA could operate the program under an arrangement with the school.”

Also see Policy Memorandum 00-06, A-17, which reiterates the above policy.

2.  Q. How can SFAs handle the situation if many households include the letters “MAC” in the Food Stamp (FS) or TANF numbers that they record on their free and reduced-price applications?  Although the State’s free and reduced-price application form says, “Do not use Medicaid Number,” evidently these households do not recognize that “MAC” stands for Medicaid.  They are simply recording what they believe to be their FS or TANF number.

A.  FS/TANF numbers that include the letters “MAC” may or may not indicate receipt of Medicaid.  When it is clear that MAC letters indicate receipt of Medicaid alone, the numbers cannot be used as FS/TANF numbers.  On the other hand, if “MAC” sometimes indicates receipt of Medicaid only, the SFA can contact the household, determine if it was really a Food Stamp or TANF number and notate the application.  In the future, the State might consider saying on the application form, “Do not use a number containing the letters MAC.”

3.
Q.  A School District received a completed application for a household consisting of a male adult and three (3) children who all attend school.  The initial determination of eligibility was free.  This application was selected for verification.  The household responded, but the name on the documentation did not match the name on the original application.  The school contacted the household and indicated that they needed to send verification for all income of the household, but no response was received.  Therefore, this household’s benefits were terminated.  A new application with proof of income of a female was submitted on behalf of the same 3 children.  The male adult who had been listed on the previous application was not included on this new application.  Because of questions about the application, the school contacted the household again.  At this time, the adult male household member indicated that he was still living in the household.  He requested that the School use the proof of income he supplied earlier (with the previous application).  He indicated that he must use a different name for work purposes, but that his name on the original application and the name on the proof of income are the same person.  He also supplied this information to the district in writing.  

What should the SFA do in this situation?  Should an affidavit be obtained showing that the male person uses 2 names?

A. The SFA cannot accept the proof of income provided for the adult male household 

member that was submitted with the previous application.  The regulation at 7 CFR 245.6a(a)(1)”Confirmation of income information” states in part:  “When written evidence or collateral contacts are the primary sources of information, the School Food Authority shall require the submission of income information for the most recent full month that is available.”  

After first obtaining the household’s consent to using the adult male’s employer as a collateral contact, the SFA may contact this employer to verify that the adult male’s name on the meal benefit application and the name shown on his proof of income from employment are the same person.  The SFA must document, date, and initial all collateral contacts.  The SFA should use collateral contacts as provided for in the regulations for verification rather than obtain an affidavit to verify the adult male household member’s income. 

4.  Q.  Are states allowed to add to USDA’s prototype free and reduced price applications?

A. States are free to add to USDA's prototype free and reduced price applications, as long as the additional information that is requested is not required for the application to be approved.  

5.  Q.  A parent included a Children’s Health Insurance Program (CHIP) rebate of $225 on the meal benefit application.  Is this considered income?  This is not on the list of payments from Federal programs which are excluded from consideration as income by legislative prohibition.

A.  The rebate of $225 from CHIP to the household would be considered a “lump sum payment.”  “Lump Sum Payments” are discussed on page 36 of the August 2001 FNS “Eligibility Guidance for School Meals Manual” and are not counted as income since they are not received on a regular basis.  However, if lump sum payments are put into a savings account from which the household regularly draws to pay for living expenses, then the amount withdrawn is counted as income.

Coordinated Review Effort (CRE)

6.  Q.  Is the S-A5 form described on page 3-37 of the CRE Guidance still in use?

A.  Yes, the S-A5 form “Review of Eligibility Certification for a Period Other than the Review Period” can still be used.  Pages 3-10 and 3-11 of the CRE Guidance help to explain when this form would be used.  In a situation where it would be difficult to reconstruct the pool of eligible students for the review month, the State agency might choose instead to review all free and reduced price applications and direct certifications back to the beginning of the school year, or else those in effect on the day of the review.

Foods of Minimal Nutritional Value (FMNV)

7.  Q.  A high school, to promote the sale of lunches in the cafeteria during the designated meal time, offers an unlimited self-service post mix soda with a meal for $3.00.  Reimbursable meals without the unlimited self-service soda cost either $2.00 or $2.75 for the sub sandwich line.  Free students can participate free for any of the above lunches and reduced price students can participate for $.40.  All of the post mix soda and supplies are paid for out of the community account, as opposed to the food service account.  Is this in violation of the prohibition against serving FMNVs during the designated meal times?

A. Yes.  As stated in Policy Memorandum #01-06:

First, “if students are permitted to choose a FMNV (e.g., a carbonated beverage) with a reimbursable meal, that FMNV is, in effect, being served in competition with the reimbursable meal.  Therefore, this practice is prohibited since it introduces access to FMNV in the food service area during the meal service period.”

“Secondly, the State agency is required by regulations to assure that the meal is priced as a unit.  As part of the agreements between the State agency and SFAs (see Sections 210.9(b)(6) and 220.7(e)(3)), the SFA agrees to price the reimbursable lunch or breakfast as a unit.  Any FMNV provided with a reimbursable meal ‘at no additional charge’ is in fact being “sold” as part of the unit if the FMNV is only available when a reimbursable meal is taken.  As such, this violates the prohibition against selling FMNV in the food service area during meal periods.  Further, such arrangements violate the unit price provision in the agreement.”  By agreement with the State, the SFA consents to price reimbursable lunches and breakfasts as a unit.  
Since the whole meal is priced as one unit, no part of it can be separated out and considered as either free or extra.  If the soda is offered with the meal, it is a part of the unit price.  It is not, therefore, a free promotional item, but rather is being sold as a part of the meal during the meal service period and in the food service area.  This is not allowed, regardless of whether the sodas and supplies were purchased with community or food service account monies.

Homeless Issues

8.  Q.  Regarding the Policy Memorandum #02-21, “Updated Guidance for Homeless Children in the School Nutrition Programs”:  does the guidance in this policy extend to domestic violence agencies?

A.  Yes.  Individuals residing in transitional shelters are included under the definition of homeless in the policy memo; domestic violence agencies can be considered transitional shelters.

9.  Q.  Can a large school district homeless liaison designate other staff to sign the documentation that substantiates free meal eligibility, or does the signed statement have to come directly from the district homeless liaison who resides in the administrative building?

A.  The signed statement must come from the district homeless liaison.  As to further designation of homeless liaisons within a school district, Policy Memorandum #02-21 has no restrictions regarding this.  The number of liaisons within a school district should be determined by the State Department of Education.

Menu Planning System

10.  Q.  A State has just approved their first school district using an Any Reasonable Approach Menu Planning System.  Does the USDA need to be notified and, if so, what documents need to be sent with the notification?

A.  7 CFR 210.10(l) addresses the notification and documentation necessary when an SFA adopts an Any Reasonable Approach Menu Planning System.  It defines two types of alternative approaches: modifications and major changes.  States may or may not require that SFAs receive the State’s prior approval before they begin to use a modified menu planning system.  States can also establish guidelines for SFAs that use a modified menu planning system.  When SFAs adopt one of the three modified approaches outlined at 210.10(l)(2)(i-iii), the State does not need to notify USDA.  

Major menu planning changes or new alternative approaches can be developed by both States and SFAs.  Any SFA-developed major menu planning change must be reviewed and approved by the State prior to use.  Plans that are State-developed must be submitted to the FNS Regional Office for prior approval, unless five or more SFAs in the State use it and the State oversees and evaluates the approach, making all needed adjustments to ensure that the guidelines at 210.10(l)(4) are met.  As stated at 210.10(l)(3), an alternative menu planning approach must be available in writing for review and monitoring purposes.

Nonprofit Food Service

11.  Q.  Does interest earned on food service funds count as revenue to the nonprofit school food service?

A.  Yes.  In 7 CFR 210.2 the definition of “revenue”, as applied to the nonprofit school food service, includes “earnings on investments,” which is interest.  Part 210.14(a) says, “Revenues received by the nonprofit school food service are to be used only for the operation or improvement of such food service.”  Since it is a form of revenue, any interest earned on food service funds must be accounted for and credited as revenue to the nonprofit school food service.

Procurement 

 12.  Q.  A State Agency (SA) requires SFAs to send the SA a list of bidders who were mailed a solicitation.  A public SFA informs the SA that they only put an advertisement in the paper and did not solicit from known suppliers.  

 Chapter 4 of the “FSMC Guidance for SFAs – June 1995”, under the paragraph “Advertising Methods,” states:  “Under either the IFB or RFP procurement method, bids/proposals must be solicited directly from an adequate number of qualified FSMCs and the IFB/RFP must be publicized in order to provide for maximum open and free competition.”  

Is this an adequate number of sources to provide for open and free competition?  If not, should the State Agency require the SFA to cancel and re-issue the solicitation?  What is the authority for the State Agency to require the SFA to do this?

A.  Since a public SFA is involved, 7 CFR 3016.36(b)(1) requires that the SFA follow State or local procurement procedures that conform to Federal law and regulations. The State Agency should check State and local procurement regulations for guidance concerning action to take in the event a solicitation is not conducted pursuant to applicable procurement regulations. Federal regulations pertaining to entitlement programs operated by local government agencies (7 CFR 3016) do not specify actions to take if a procurement solicitation is not conducted properly.   

If the State or local procurement rules do not address action to take in this situation, then the Program regulation at 7 CFR 210.19(a)(4) “Program Compliance” gives the State Agency authority to ensure compliance with Program regulations, including 210.21 “Procurement”, through audits, administrative reviews, technical assistance, training, guidance materials or by other means.  Further guidance is given on page I-1 of the “FSMC Guidance for SAs – June 1995” that “SAs are required to ensure that participating SFAs entering into contracts with FSMCs comply with State and Federal cost and procurement standards and applicable Federal regulations.”  Therefore, in order to ensure compliance with regulations, the State Agency could require the SFA to cancel and re-issue the solicitation, unless State or local procurement rules specify other actions to take to ensure compliance with solicitation requirements.

13.  Q. Is the “Contracting with Food Service Management Companies Guidance 

for School Food Authorities (June 1995)” the most current publication relating to contracts?  Is an electronic copy of this Guidance available?  Will any new guidance be issued in the near future that could be provided to SFAs?

A.  The June 1995 Guidance for School Food Authorities contracting with Food Service Management Companies is still the most current publication on this topic available from FNS.  It is not available electronically.  FNS is planning to update this Guidance.  A release date is unknown at this time.  

Provision 2

14.  Q. May a School Food Authority (SFA) distribute free and reduced price applications for the next school year in the spring, in order to maximize the number of returned applications?  The next school year is a Provision 2 Base Year, and the SFA fears that many households may not return the applications in the fall, since there will be no charge for the meals.

A.  Section 9(b)(2)(A-B) of the Richard B. Russell National School Lunch Act says that applications cannot be distributed to parents or guardians before the Secretary of Agriculture has prescribed the income eligibility guidelines for the next school year.  According to its definition in Part 210.2, the school year begins on July 1.  7 CFR 245.5(a)(1) requires that the applications be distributed “on or about the beginning of each school year.”  Page 16 of the Eligibility Guidance for School Meals Manual confirms that free and reduced price applications must be distributed at or about the beginning of the school year.  
School Breakfast Program

15.  Q.  Do severe need rates have to be assigned to SFAs at the start of the school year, or can they be assigned mid-year, retroactive to the beginning of the year?
A.  A State can, at any time during the year, approve an SFA for severe need rates, retroactive to the beginning of the year.  The State would need to revise the relevant claims, while maintaining an audit trail to explain the rationale for the revisions.

Special Milk Program

16. Q.  A residential high school participates only in the SMP.  A review of its records shows that it is claiming milk served on the weekend, when there does not appear to be any educational activities.  The school has about 100 students during the week; not all of them stay for the weekend.  Is the milk served on weekends reimbursable?

A.  According to FNS Instruction 786-7, Rev. 1, the milk would only be reimbursable if the weekday educational activity or instruction extends into the weekend.  If the State Agency determines that this is so, then milk served at that school during the weekend would be reimbursable.   

State Agency

17.  Q.  Five (5) juvenile detention centers in a State participate in the NSLP as Residential Child Care Institutions (RCCIs).  The Department of Corrections (DoC) is the SFA for these centers.  Due to State budget cuts, the DoC says it can no longer perform the duties of an SFA under the agreement with the State Agency.  The DoC proposes that the 5 centers set up separate agreements with the State Agency and submit their claims and commodity orders to the State Agency (SA).  The 5 juvenile detention centers do not wish to, and do not have the resources to take on the role of the SFA.  Can the SA act as the SFA for these centers, and is it necessary to have an SFA?  The SA, in effect, would have to perform the edit checks for the claim and other duties of an SFA.  

A.  It is necessary for these centers to have a School Food Authority, defined at 210.2 as “the governing body which is responsible for the administration of one or more schools; and has the legal authority to operate the Program therein or be otherwise approved by FNS to operate the Program.” Pursuant to 7 CFR 210.3(d) the School Food Authority (SFA) shall be responsible for the administration of the Program in schools.  Further, 210.9(b) requires that each School Food Authority approved to participate in the Program enter into a written agreement with the State Agency.  

The division within the State Agency which is responsible for and/or administers the Child Nutrition Programs cannot act as an SFA for the 5 juvenile detention centers because this would present a conflict of interest.  However, a division within the State Agency which is not responsible for, nor administering any of the Child Nutrition Programs may act as SFA for the centers.  Also, a different State Agency which is not involved with Child Nutrition Programs may act as an SFA for these centers.   Another option for the juvenile detention centers would be for them or the Dept. of Corrections to find an SFA that is currently operating the NSLP and would agree to take on these centers and act as the SFA for them.

An Agreement for Alternate SFA Arrangements would be required in order that the Dept. of Corrections (DoC) relinquish administrative control of the juvenile detention centers to the new SFA for meal program purposes.  The new SFA would accept total legal and financial responsibility for the School Meal Programs at these centers.  FNS Policy Memoranda to State Directors dated September 2, 1997 and July 23, 1993, provide guidance on “Prototype Contracts for Alternate SFA Arrangements” and “Alternate School Food Authority (SFA) Arrangements.”

Students with Special Dietary Needs

18. Q.  A group of children in school receives special meals based upon special 

dietary needs.  The school has the required prescriptions by licensed physicians on file for the special meals.  The School District posts the special menus, which have the names of the children receiving these special meals on it, in order that all members of the staff are aware of the situation.  However, all children and staff are able to see the special menus with the names of the children who receive these meals.  Is this an allowable practice or should this information be kept confidential?

A.  The special menus with the names of children with special dietary should not be posted where students and staff can see them.  This information should only be provided to school food service staff that have a need to know.

Additionally, the State Agency should review its Privacy Act to see if the issue of confidentiality of special dietary needs of students is covered.  The School District should check if it has medical confidentiality rules or other confidentiality rules or policy that would cover special dietary orders for students.  

Verification

19. Q.  If a school begins to participate in the NSLP during the middle of the School Year (SY), when would the district be required to complete the verification process?

A.  Verification should be completed within that SY as soon as possible after participation in the NSLP begins.
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