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Third Quarter FY 2005 Q&As, April – June 2005

State Directors

Child Nutrition Programs

Attached are the School & Community Nutrition Programs Q&As for the third quarter of FY 2005, covering April-June 2005.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter, but the Q&As do not introduce new policy, as they are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact this office.
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ELVIRA JARKA

Regional Director

Special Nutrition Programs

Attachment
School and Community Nutrition Programs, 

Midwest Region

Third Quarter FY 2005 Questions and Answers

April-June 2005                                                 

Applications for Free and Reduced Price Meals
1.  Q.  If the elementary/middle schools and the high school in a given area are set up as separate school districts, can they share the same household size and income application form and information?

A.  Separate Local Educational Agencies that each have their own Program agreements with the State agency must each make their own household size and income determinations.  See 7 CFR 210.9(a)(7) and 245.6(a).

2.  Q.  Would an application that reports zero to $100 be considered “error-prone”?

A.  Page 60 of the Eligibility Guidance for School Meals Manual defines “error-prone” applications as “income applications with total household income within $100 monthly or $1200 annually of IEGs for free and reduced price meals for that size household.”  Also, see page 2 of FY 05 School and Community Nutrition Programs Policy Memorandum #05-06, dated November 30, 2004.  This means that an application reporting zero to $100 of monthly income would not be considered “error-prone”.  
Claiming

3. Q.  For CRE review findings, does a second opportunity to appeal have to be given to the reviewed School Food Authority, when the overpayment is recovered?

A.  The opportunity to appeal only needs to be stated once, in the CRE review report, per 210.18(j).

4.  Q.  Is an appeal right required when the State agency makes a downward adjustment in a claim at the School Food Authority’s request, or when the State agency recovers a duplicate payment that was made in error?

A.  It is not necessary to give an appeal right in either of these instances.

Eligibility for Benefits

5.  Q.  Can a Local Educational Agency (LEA) approve temporary applications only for zero income and not for any other reason?

A.  An LEA should not approve temporary applications only for zero income applications.  Temporary reduction in income due to layoffs, strikes, temporary receipt of public assistance or temporary disability may also be cause to approve a temporary application.  According to pages 22 and 23 of the Eligibility Guidance for School Meals Manual, temporary approval “should” be given for both reasons.  Exceptions will be rare, for particular cases where the facts support not giving temporary approval.  
6.  Q.  One method to directly certify a student for free meal benefits occurs when a household receives a letter from the Food Stamp, TANF, or FDPIR office notifying them of their child’s eligibility to receive free meals or milk at school; the student or parent then takes this letter to the school to establish eligibility for free meals or milk.  One letter is distributed to each household for each child eligible for Food Stamps, TANF, or FDPIR.  Can an LEA that receives a direct certification letter for one child in a household extend the benefits to other children in the same household?


A.  No.  FNS has recently confirmed that one child’s eligibility for free meal benefits which was based upon direct certification, whether by letter or by data match, cannot automatically be extended to other children in the same household.  Not all children in the same household are always counted as part of a “food stamp household” or “TANF household”.  If letters which would directly certify each child in the same household are not received, then the household would need to complete and submit free/reduced price meal benefit applications for the children for whom a letter was not received.
Food Service Management Companies (FSMCs)  

7.  Q.  May a contract with a Food Service Management Company say that the company must operate the food service program in conformity with the School Food Authority’s contract with a soda water company?

A.  Yes, the contract may have this provision, as long as the contract with the soda water company does not violate any Program rules. 
Procurement
 8.  Q.  If an SFA is soliciting bids for lunch, breakfast, and snack, should cycle menus     be required for every meal and snack?


A.  The NSLP regulation at 7 CFR 210.16(b)(1) requires a 21-day cycle menu, developed in accordance with the provisions at 7 CFR 210.10, be included in the SFA’s Invitation For Bid (IFB) or Request for Proposal (RFP) for a Food Service Management Company (FSMC).  The NSLP regulations do not require, but do not preclude, a cycle menu in IFBs or RFPs for vended meals.  Therefore, an SFA may include a cycle menu in an IFB or RFP for vended meals for the school lunch program or for afterschool snacks under NSLP in order to provide a basis for bid pricing or estimating the average cost per meal.  

    In the School Breakfast Program (SBP) regulations, procurement is addressed at 7 CFR 220.16, and contracting with FSMCs is addressed at 7 CFR 220.7.  A 21-day cycle menu is not mentioned.  Therefore, the use of a 21-day cycle menu in IFBs or RFPs for food service management or vended meals for school breakfasts is not precluded by regulation.  

    In summary, an SFA may use a 21-day cycle menu in IFBs or RFPs for vended breakfasts, lunches and/or snacks.  In accordance with 7 CFR 210.16(b)(1), the SFA must use a 21-day cycle menu in a solicitation for food service management for school lunch programs.

9.  Q.  Where is the list of required contract certifications now found in Federal regulations?

A.  For public entities, the regulatory list of required contract certifications is found in 7 CFR 3016.36(i).
Provision 2 and 3

10. Q.  If some schools in a School Food Authority (SFA) begin to participate in Provision 2 at the start of a school year, and the district is not scheduled for a CRE, does the State agency still need to conduct a CRE of the entire district or just the Provision 2 schools?
A.  According to FNS’ Provision 2 Guidance, page 45, “The State agency is encouraged to schedule a CRE in the base year to ensure that proper application procedures, direct certification, meal counting and claiming and Provision 2 procedures are being followed.”  But the Guidance goes on to say that if a full review is not possible, an abbreviated review is recommended. 
Verification

 11.  Q.  Clarify the meaning of “termination rate” as used in Q&A #9a on page 6 of the “FY 04 School and Community Nutrition Programs Policy Memorandum #04-16, dated June 18, 2004.  Does it include applications that have free or reduced price benefits ended because of verification or “non-response” to verification efforts, as well as applications that have benefits “reduced”, for example, changed from free to reduced price eligibility?

A. “Termination rate” would include applications where benefits were terminated due to non-response, or through a household’s response to verification that resulted in termination of benefits, for example, from free or reduced price to paid.  “Termination rate” would not include those applications that had to be changed from free to reduced price because of verification.

12.  Q.  What actions can a State take to obtain School Food Authority (SFA) compliance with the annual verification reporting requirement of the September 11, 2003 Final Rule?  Can the State withhold payment of the SFA’s claims for reimbursement?  Can the State assess fiscal action against the SFA for not completing verification, and calculate the number of applications that should have been verified, and treat these as “paid” applications, which would result in lesser reimbursement to the SFA, and in effect be a “fiscal action” or penalty.

A.  The regulation at 7 CFR 210.24, “Withholding payments” would support the State’s withholding of Program payments to SFAs, which did not comply with the requirements of the Final Rule on verification reporting and recordkeeping, until the SFA takes corrective action satisfactory to the State Agency.  This regulation states in part: “In accordance with 3015.103 of this title, the State agency shall withhold Program payments, in whole or in part, to any school food authority which has failed to comply with the provisions of this part.”  The regulation at 7 CFR 210.9(b) specifies that each school food authority approved to participate in the program shall enter into a written agreement with the State agency, and that agreement shall contain a statement to the effect that the “School Food Authority and participating schools under its jurisdiction shall comply with all provisions of 7 CFR parts 210 and 245.” 

FNS does not have specific guidance for assessing a penalty or fiscal action against an SFA for not fulfilling the verification reporting requirement, but the regulation at 7 CFR 210.19(c) “Fiscal Action” would seem to support fiscal action by the State in the case where an SFA has not met the verification reporting requirement.  


Overall, FNS will be flexible and work with the States this first year of implementation of the verification reporting requirement.  Withholding payment or assessing fiscal action against an SFA for not meeting the verification reporting requirement is at the discretion of the State Agency.  States should follow the regulations at 7 CFR 210.19(c) and 210.24 in withholding payments or implementing fiscal action.

13.  Q.  This question concerns the “confirmation review” in FNS-MWRO S&CNP Policy Memorandum “FY 05 School and Community Nutrition Programs Policy Memorandum #05-17, dated March 25, 2005.  

Effective July 1, 2005, Local Educational Agencies (LEAs) are required to review all applications selected for verification prior to conducting any other verification activity.  This requirement may be waived if the LEA has a technology-based system that demonstrates a high degree of accuracy in processing applications.  The State Agency must determine if the LEA’s system qualifies as highly accurate.

If a State Agency determines that an LEA’s system does not qualify, and a “confirmation review” must be done, can the confirming official sign a cover sheet to show that he or she has completed the “confirmation review” of applications selected for verification, or must he or she sign off on each individual application?


A.  The confirming official may sign off on a cover sheet attached to the reviewed applications, if he or she reviews each application selected for verification and finds that a correct eligibility determination has been made for each one.  

14.  Q.  Can a follow-up letter to households which did not respond to the initial verification request be combined with a notice of adverse action?


A.  No, the required follow-up notice for verification cannot be combined with a letter of adverse action.  As discussed in MWRO Policy Memorandum #05-17, dated March 25, 2005, the LEA must make at least one attempt to obtain the necessary information from a household that does not respond to the initial verification request.  Only after this attempt has been made, and the LEA is still unable to verify the household’s eligibility, can the LEA send the notice of adverse action to this household informing the household that its benefits will be terminated.

15.  Q.  Section 105 of Public Law 108-265 requires that effective July 1, 2005; LEAs determine the sample size for verification based upon the number of all approved applications as of October 1st.  If an LEA is using applications from the preceding school year for the 30 operating days following the first operating day at the beginning of the school year, and the 30 days carry over past October 1st, should the “carried over” applications be included in the count of all approved applications as of October 1st ?

A.  If the 30-day carryover of applications from the previous school year overlaps with the October 1st date, then these applications carried over should be included in the number of approved applications on file as of October 1st for purposes of determining the verification sample size.

16.  Q.  As discussed in MWRO Policy Memorandum #05-06, dated November 30, 2004, LEAs can use one of two alternate sample sizes for verification if certain conditions are met.  Does the State Agency have to approve an LEA to use the alternate verification sample size or is that determined by the LEA?  Also, will the verification summary form be updated to capture this information in regards to the type of verification used?


A.  The LEA determines whether it may use the alternate verification sample size based upon the criteria, which are currently found in MWRO Policy Memorandum #05-06.  However, a State can set its own more stringent requirement that it must approve an LEA to use the alternate verification sample size.  Currently, FNS does not have plans to update the verification summary form.  


17.  Q.  Can an FSMC be the third party that an LEA contracts with to assist in the required follow-up activity for verification?

A.  No, though LEAs can now contract out the follow-up aspect of verification, instructions excluding FSMCs from all aspects of eligibility determination and verification continue to remain in force.
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