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First Quarter FY 2006 Q&As, October – December 2005

State Directors

Child Nutrition Programs

Attached are the School & Community Nutrition Programs Q&As for the first quarter of FY 2006, covering October-December 2005.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter.  The Q&As do not introduce new policy, as they are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact this office.
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ELVIRA JARKA

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

First Quarter FY 2006 Questions and Answers

October-December 2005                                                 

Alternate Protein Products
1. Q. One of my consultants found a statement on Kellogg’s website about the Morningstar farms products and how they meet USDA criteria.  Can we take this as a verified documentation?

A. The Alternate Protein Product letters found on the Kellogg’s website do not provide sufficient information as to how the Alternate Protein Products (APP) requirements are met, and therefore cannot be used for documentation purposes.  The supplier needs to certify that the product meets all requirements for APP as listed in Appendix A of 7 CFR 210, 220, 225, and 226. The supplier should indicate: 1) Which portion of the non-protein constituents were removed during processing and how, 2) the PDCAAS score and how it was calculated, and 3) the protein level by weight of the product when hydrated and how it was calculated.
Applications for Free and Reduced-Price Meals
2. Q.  FY 05 School & Community Nutrition Programs Policy Memorandum #05-28 “Initial Carry-over of Previous Year’s Eligibility – Reauthorization 2004” states that based upon Section 106 of Public Law 108-265, the Child Nutrition and WIC Reauthorization Act of 2004, USDA-FNS will be revising the current regulations to require a carry-over of eligibility of up to 30 operating days into the subsequent school year.  Do the words “up to” allow a School District to choose a lesser period of time, say 20 days, in order to get applications in sooner?  Or does “up to” mean that it may be less than 30 days only if the family submits an application and the application is processed prior to the 30 day carryover period?

A.  The School District can determine how long up to 30 operating days at the beginning of the school year to carry over the previous year’s F/RP applications.  Therefore, a School District could choose a lesser period of time, for example, 20 days carryover, and notify households that they must submit a new F/RP meal benefit application for the new school year by a certain date before the 20 day period expires.
3. Q.  Are students who reach 18 considered adults for the purpose of filling out a meal application and, if so, can they sign the meal application from their household as “an adult household member”?  Our question here is about a regular student in a regular household, not an emancipated student.  The parents in this situation are not, according to the school district, very cooperative or responsible.  They have not submitted an application. The student thinks he will qualify for reduced-price meals, based on household income, so he would like to submit an application.

A.  A child cannot complete an application unless emancipated.  This is reinforced by the definition of adult as any individual 21 years or older in 245.2.  However, in the situation described, see 245.6(d):  "After the letter to parents and the applications have been disseminated, the SFA may determine, based on information available to it, that a child for whom an application has not been submitted meets the SFA's eligibility criteria for free and reduced price meals...In such a situation, the SFA shall complete and file an application for such child, setting forth the basis of determining the child's eligibility..."  The SFA should be made aware of this citation and it should determine, based on information available to it, if it should fill out an application on behalf of the child.  If the SFA accepts the information from the student as the basis for determining the student's eligibility, it also needs to document in writing that this was the basis for its determination and have the document available on file for review.  

Claiming

4. Q.  Is a State Agency (SA) administrative action that is taken against a School Food Authority in which a claim or payment is withheld subject to appeal?
A.  Yes, if the action arises from a CRE review finding.  However, per 7 CFR 210.18(q)(9) the "determination by the State review official is the final administrative determination to be afforded to the appellant".  
5. Q.  Do appeal procedures defined in 7 CFR 210.18(q) apply to the School Breakfast Program (SBP) and Special Milk Program (SMP)?

A.  No, the regulations at 7 CFR 220 and 7 CFR 215 for the SBP and SMP, respectively, do not address the topic of appeals.

Commodities
6. Q.  If an organization on both the NSLP and the CACFP receives commodities but the CACFP receives cash-in-lieu of commodities, can the CACFP participants eat meals that contain commodities?

A.  If the NSLP is the one preparing meals for both CACFP and NSLP participants, then, per the single inventory requirement, the NSLP would not be expected to try to separate out commodities and there would not be any problem using them in the preparation of meals for both groups.  If the CACFP segment within this organization prepares its own meals, but uses the same storage room, even then, since you cannot at least in theory separate commodity from commercial food products, it would not be a problem.  Only if the CACFP prepares its own meals and keeps its own storage room, but yet for some reason the NSLP segment wants to forward, on receipt of the commodities, a portion to it, should the NSLP be told not to do that, since the entitlement is based on school meals served to students and the CACFP children receive cash-in-lieu.  

Food Safety and Sanitation

7. Q. What are the responsibilities of State agencies (SA) in terms of reviewing HACCP plans?  Our concern is that SA employees are not registered sanitarians and may not be qualified.

A. According to the Reauthorization Act of 2004, State Agencies must see that SFAs have constructed and implemented a food safety program and HACCP plan.  We agree that staff at the State Agencies are not necessarily technically prepared to do an evaluation of the HACCP plan for its adequacy. The Guidance that was issued in June 2005 lays out the basic components of a HACCP plan. The outline of the basic plan and sample documents are in the Guidance itself. State Agencies should compare the outline in the Guidance against the SFA's plan to see that the elements are contained in the SFA's plan. They also should ask to see actual documentation of temperature logs, for example, to determine that the plan is not just written, but actually operational.

8. Q.  Which school programs are required to have a food safety program plan that complies with HACCP principles?  The law states that each SFA shall implement a school food safety program in the preparation and service of each meal served to children.  We assume that means schools with the NSLP and the SBP have to have a HACCP plan, but not the schools with only the Federal milk program.

A.  Correct.  If a school only has the Special Milk Program, it is not required to have a HACCP plan.

Frequency of Meal Service

9. Q.  A small school provides catered lunches on Mondays, Wednesdays and Fridays and has their students bring their own lunch on the other days.  The school has determined it financially unfeasible to provide daily lunches; therefore can the SA permit the school to participate in the NSLP?

A.  The intention of the NSLP is to provide nutritious lunches daily.  7 CFR 210.1(a) indicates that “the Department provides States with general and special cash assistance and donation of foods acquired by the Department to be used to assist schools in serving nutritious lunches to children each school day”.  Although daily meal service is important, FNS also recognizes the importance of schools participating in the program partially rather than not at all.  Therefore, we have allowed States the latitude to operate the program less than five days a week.  

HealthierUS Schools Challenge Criteria
10. Q. Do all fruits and vegetables offered have to be “good” sources of Vitamin C to meet the criteria for a silver or gold award?  Or is one good source of Vitamin C sufficient to meet the criteria?
A. To meet the Vitamin C requirement for the HealthierUS Schools Challenge, students must be offered a food or combination of food items that either separately or in combination contain 8 mg of Vitamin C. Therefore, the Vitamin C requirement can be met by just one food item. Not all fruits or vegetables that are offered have to contain the 8 mg of Vitamin C.  Also, the Vitamin C requirement can be met by an entrée or side dish, such as the USDA Lasagna with Ground Beef recipe (D-25) or Taco Salad recipe (E-10). A list of food items and USDA recipes that meet the Vitamin C requirement can be found in the HealthierUS Schools Challenge Food/Nutrient Guidance Packet. 

Meal Pattern
11. Q.  When will USDA be issuing guidance on how the 2005 Dietary Guidelines impact the School Breakfast Program and the National School Lunch Program meal pattern?  

A:  FNS currently has an internal working group that is reviewing the existing school meal patterns and nutrient targets in comparison to the 2005 Dietary Guidelines and Dietary Reference Intakes. Policy recommendations will follow. We are anticipating publishing a proposed rule sometime in the summer.  For now the menus are still required to meet nutrient standards as outlined in 7 CFR Section 210.10 and Section 220.8. However, we also encourage schools to implement some of the 2005 Dietary Guidelines recommendations into school meals now, including: keep trans fat as low as possible, reduce cholesterol, promote low-fat and fat-free milk, reduce sodium, include whole grains and increase fruits and vegetables. 

Nutrient Standards

12. Q.  Our nutrient analysis software now reports Vitamin A in International Units (IU) instead of Retinol Equivalents (RE).  Can you please explain and let us know what the standards are for Vitamin A using IU as the measurement?  Will USDA be issuing guidance on this issue?  In addition, the nutrient facts labels include information in RE.  What guidance will USDA be providing to input as IU?   

A.  USDA is now requiring approved nutrient analysis software to report International Units (IU) instead of Retinol Equivalents (RE) as the unit for Vitamin A in the nutrient analysis reports. Due to new research showing that the conversion of Provitamin A to REs is not as much as what was once thought, REs have become obsolete in nutrition analysis and guidance. At some point in the future, a new unit called Retinol Activity Equivalents (RAEs) will be used instead of REs. (RAEs account for different biological activities of retinol and provitamin A).  Once this change occurs, guidance will be issued by USDA (this is noted on page 57 of the Nutrient Analysis Protocols document). 
IUs are to be reported until a new rule and new guidance is published on using RAEs. Currently, FNS is requiring that USDA-approved nutrient analysis software be used to convert Vitamin A values on the following basis: 1RE – to 5 IU.  These instructions are found in Guidance for Development of Software Utilizing the NND-CNP (prepared 4/95 on p. 6).

USDA has a working group that is looking at the new DRIs, 2005 Dietary Guidelines for Americans, and the current meal patterns to make recommendations as needed.  The proposed rule, scheduled to be published in 2006, will solicit public comments.  After that, the final rule will be published.  Technical assistance and guidance will be provided to assist in implementing the rule. At this time, there are no changes to the Vitamin A standards for each menu planning approach. 

As for now, the reporting of IUs should not affect input into Nutrikids. Vitamin A is expressed as a percent on nutrition facts labels, not as RE or IU units. When the information is entered into Nutrikids, the amount should still be entered as a percent and not a unit. The report however will show up in IU units instead of REs. The standard remains the same relative to IU units. 

Also, NFSMI lists USDA recipes under What’s New.  There you will find Vitamin A now reported in IUs. This should assist schools in menu planning and assist your staff in providing technical assistance to the schools. Here is the direct link: http://www.nfsmi.org/Information/school_recipe_index_alpha.html
Procurement

13. Q.  If a School Food Authority is a member of Hospital Purchasing Services, and Hospital 
Purchasing Services conducts their procurement, will this satisfy the regulatory procurement 

requirement for the School Food Authority?

A.  No, the School Food Authority must still follow appropriate procurement procedures, itself, as 
described in FY 02 School and Community Nutrition Programs Policy Memorandum #02-02, 
“Procurements Made Through Group Buying Services.”  For formal procurements, the SFA’s 
solicitation documents must identify its membership in the buying service and state its intention to 
purchase from that organization or its suppliers when their offer is the most responsive.  The goods or 
services provided through the buying service must precisely meet the specifications in the solicitation.  
The buying service must agree to comply with all terms and conditions of the solicitation and resulting 
contract.  When small purchase procedures apply, the SFA must contact other suppliers to obtain 
price comparisons.
Serving Sizes

14. Q.  Has FNS issued guidance on the amount of food adults/staff can be served?

A.  FNS has not established policy that limits the size of adult meals.  Instruction 782-5 only provides guidance on the pricing of the adult meal.
Verification
15. Q.  If the 30-day carryover period for F/RP applications, which are carried over from the previous school year, extends into October of the new school year, should these applications be included in the number of total approved applications on file as of October 1st for purposes of determining the sample size for verification?
A.  This answer supersedes the answer to the same question in Q&A #15 in the Third Quarter FY 2005 Q&As (April – June 2005).  If approved F/RP applications from the previous school year that are carried over up to 30 operating days into the new school year cross into October, they should not be included in the number of total approved F/RP applications on file as of October 1st  for purposes of determining the sample size for verification.  Therefore, it follows that any carried-over F/RP applications would not be included in the pool of applications from which the verification sample will be drawn.  Only the new F/RP applications taken for the new school year should be included in the number of approved F/RP applications on file as of October 1st and in the pool of applications from which the verification sample is drawn.
16. Q.  USDA Food and Nutrition Service Midwest Regional Office Policy Memorandum #04-11, “NSLP Verification Reporting Requirements” dated April 20, 2004, discusses that beginning in school year 2005-2006, SFAs will need to summarize data on the number of applications and students with benefits terminated as a result of verification which reapplied and were reapproved for benefits by February 15 (Item 12 on Form FNS-742).  However, reporting of this data is contingent upon Congress providing additional funding for collection of this data.  Is this data now required or is it still optional?
A.  Item 12 on FNS-742 is still optional.  No additional funding related to this data element has been provided.  States should consider the reporting of this data element as optional until such time as USDA-FNS notifies them otherwise.
17. Q.  If a school is doing error-prone sampling and the confirmation review shows that an application was incorrectly approved and also is, in fact, not error-prone, should that application be verified?

A.  Our November 4, 2005 email to all State Directors provides clarification of FY 05 School & Community Nutrition Programs Policy Memorandum #05-36, dated October 20, 2005, and entitled: “Verification Confirmation Reviews – Reauthorization 2004: Implementation Memo.”  
The November 4, 2005 clarification email to all State Directors noted that if a school is doing error-prone sampling and the confirmation review shows that an application was incorrectly approved and also is, in fact, not error-prone, one of the following applies: 1)  if the child is no longer eligible for either free or reduced price meals, pull the application from the sample, send a notice of adverse action, and pull another error-prone application; 2)  if the child continues to be eligible for either free or reduced meals continue with verification—there is no need to pull another (actually) error-prone application. 
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