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Second Quarter FY 2006 Q&As, January-March 2006
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Child Nutrition Programs

Attached are the School & Community Nutrition Programs Q&As for the second quarter of FY 2006, covering January-March 2006.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter, but the Q&As do not introduce new policy, as they are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact this office.
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For

ELVIRA JARKA

Regional Director

Special Nutrition Programs

Attachment

School and Community Nutrition Programs, 

Midwest Region

Second Quarter FY 2006 Questions and Answers

January-March 2006                                                

Applications for Free and Reduced-Price Meals
1. Q.  A student started out the school year living with her mom.  A meal benefit application for this student was submitted by the mom to the school, and the student was determined eligible for free meals.  The student then decides to live with her father who resides in a neighboring district, but she does not change schools and stays at the original school.  Would a new meal benefit application need to be submitted for this student or would the free meal eligibility determination that was made based upon her mom’s household application still remain in effect?
A.  The original free meal eligibility determination would remain in effect even if the student decided during the school year to live with her dad who resides in another school district area, if the student does not change schools.  Based upon the Child Nutrition and WIC Reauthorization Act of 2004, as addressed in our Policy Memorandum #04-21, once approved for free or reduced price meal benefits a household remains eligible for those benefits for the rest of the school year and for a maximum of 30 days after the first operating day in the subsequent school year or when a new eligibility determination is made in the new school year, whichever comes first.  If the student started going to a school in a different school district when she moved to live with her dad, then that district would have to establish eligibility.  This is discussed in Q&A #16 of the “Questions and Answers from Kansas City State Directors Reauthorization Briefing” dated November 30, 2004.
2. Q.  Must a parent report his receipt of Veteran’s Administration benefits on the free and reduced price meal benefit application?

A.  In households where the child or children do not receive Food Stamps, TANF, or FDPIR, the current amount of income received by each household member must be reported on the application.  As stated on page 33 of the “USDA Eligibility Guidance for School Meals Manual,” income is “any money received on a recurring basis, including gross earned income, unless specifically excluded by legislation.”  On page 34 of the Eligibility Guidance, veterans’ payments are specifically listed as reportable income.  Veterans’ payments are not listed under “Income Exclusions” on page 35 of the Eligibility Guidance, or on the list of payments from Federal programs that are excluded from consideration as income by legislative prohibition on pages 37-39 of the Eligibility Guidance.
3. Q.  May a parent submit to a School Food Authority a signed free and reduced price application for her child who lives in a Residential Child Care Institution (RCCI)?

A.  According to Q&A #6 in the Guidance for Residential Child Care Institutions, “the RCCI must submit to the day school an application on behalf of the child,” and the application must have the “signature of an adult from the RCCI.”
Confidentiality
4. Q.  How should a School Food Authority (SFA) react to a court’s subpoena of a student’s free and reduced price application, given the confidentiality rules that cover eligibility documents?

A.  First ask the parent or guardian who signed the application if she will voluntarily consent for the SFA to provide it to the court.  If that does not resolve the issue, advise the court of the confidentiality rules for the National School Lunch Program and the School Breakfast Program, as stated on pages 49-57 of the Eligibility Guidance for School Meals Manual and in FY 99 School Programs Policy Memorandum #5.  If that does not resolve the issue, comply with the subpoena.

Crediting
5. Q.  Has FNS approved Kellogg’s “Journey Bar” to be creditable as one grain/bread serving, even though it weighs only 1.3 ounces?

A.  No, FNS has not.  However, Kellogg’s could conceivably demonstrate to the State agency that the bar contains at least 14.75 grams of enriched or whole grain flour.  It would not be sufficient for the company to simply state that the bar contains 14.75 grams or more; it would have to provide supporting documentation.
6. Q.  Can granola served at lunch count as a grain/bread? Which grain/bread group then?  

A.  Yes, granola can be credited as a grain/bread product in breakfast or lunch, given that it is enriched, whole grain, or fortified, which would be listed on the product label. Granola cereal served as ready-to-eat cereal (or as a topping or ingredient), can count as a grain in Group I. Alternatively, if it is a plain granola bar that is being served, it would be counted in Group D, and if the granola bar contains nuts, raisins, chocolate pieces, and/or fruit, it would be counted in Group E. However, the granola cereal or bar must meet the minimum serving sizes as listed in the Food Buying Guide on page 3-16 to count as a grain/bread. 

In general, any grain or bread products can be creditable if they are either a) a whole grain product as defined in the Food Buying Guide, or b) an enriched product that meets the Food and Drug Administration’s standards of identity as listed in 21 CFR, Part 136, Part 137, Part 139 for enriched bread, macaroni and noodle products, rice, or cornmeal.

There is an excellent flowchart in the Food Buying Guide on page 3-7 that helps you identify whether or not a product would be creditable as a grain/bread product. The preceding pages provide more detail.
Eligibility for Benefits
7. Q.  Can children who do not receive TANF benefits or Food Stamps be directly certified, if the State Department of Human Services considers them to be members of the TANF or Food Stamp household but excludes them from the benefit calculation?  This logic would permit the direct certification of non-citizen children and children who receive SSI benefits.

A.  These children cannot be directly certified.  Both 7 CFR 245.2(a-4)(ii) and Part 7 of the Eligibility Guidance for School Meals Manual assume that being in the Food Stamp or TANF household equates to actually receiving the Food Stamp or TANF benefit.  The child must have a case number.  The same answer applies to being categorically eligible.

Homeless Issues
8. Q.  Can a child who has lived with her grandparents for 12 years because her father is homeless also be considered homeless and therefore categorically eligible for free meals in the National School Lunch Program?  

A.  FY 02 School and Community Nutrition Programs Policy Memorandum #02-21 states in part, "As specified in statute, the term "homeless" means individuals who lack a fixed, regular, and adequate nighttime address."  In addition, the memo states that "a child or family may temporarily (emphasis added) reside with another household and still be considered homeless…" Therefore, we do not believe that the child meets the definition of homeless:  she has had a fixed, regular, nighttime address for the last 12 years.

Income Eligibility
9. Q.  Is income received from the Senior Community Service Employment Program (SCSEP), which is a Federal program, excluded from the income calculation for free or reduced price status?

A.  There is no exception for income earned under the SCSEP.  This program does not appear on the list on pages 37-39 of the Eligibility Guidance for School Meals Manual.

Local Wellness Policy

10. Q.  Can Child Nutrition and/or Team Nutrition funds be used to purchase physical education equipment as part of the Local Wellness Policy requirement? 

A.  Child Nutrition (CN) and Team Nutrition (TN) funds cannot be used to purchase physical education equipment, including playground equipment, exercise or sports equipment, dance equipment, sports lessons (swimming, skating, etc.) or to pay for the services of a for-profit physical fitness organization.  TN or CN funds are not intended to subsidize the regular physical education program in the school.  Schools are encouraged to look to other funding sources for physical activity such as forming partnerships with local non-profit organizations such as the YMCA, YWCA, Sierra Club and others in providing the kind of resources that might continue to supplement this type of activity when the TN grant dollars are no longer available at the school. States are encouraged to coordinate with community, youth and recreational organizations and others whose primary mission is to make regular opportunities for physical activity accessible to students. In addition, TN or CN funds may not be used to purchase medical equipment or health services related to health assessments such as obtaining clinical data on nutritional status, chronic disease or chronic disease risk assessment.
11. Q.  Are Residential Child Care Institutions (RCCIs) and correctional facilities expected to have a wellness policy, in compliance with the requirement in Section 204 of the CN and WIC Reauthorization Act? 

A.  Yes, RCCIs and correctional facilities must have a Local Wellness Policy in place if they are operating USDA School Meals Programs (including the National School Lunch Program, School Breakfast Program and Special Milk Program).

FNS is aware that the people involved in developing the wellness policy might be different than those specified in the law and/or used by a school district. Because of the responsibility the RCCI and correctional facility has in providing nutrition and physical activity to children in residence, FNS believes it is important for each facility to address wellness policies that will affect the health and development of its residents. It is therefore expected that the RCCIs and correctional facilities will individualize the wellness policy to meet the unique needs of its institution.

National School Lunch Program

12. Q.  A GED completion program in a State serves students from ages 16-24 in a classroom setting.  FNS Instruction 776-7 Rev. 1, dated June 6, 1988, entitled: “Eligibility of Schools and Institutions To Participate in School Nutrition Programs” states that GED programs or “regular high school completion programs which operate during regular school hours in an eligible school may participate in the meal service.”  Are all students in this type of program eligible for meal benefits or only students who are under age 18?

A.  The answer to this question is found in FNS Instruction 776-7 Rev. 1, Q&A #10 of the FY 98 third quarter Q&As, and Q&A #8 of the FY 2000 second quarter Q&As.  The governing criteria for allowing participation in the NSLP of students in a GED Program are not age-related.  In order to participate in the NSLP, the students must be enrolled in a GED Program offered during regular school hours in a State recognized educational facility, and must be students of high school grade or under according to the State Department of Education.
13. Q.  Does USDA allow a religious organization with a 501(d) tax-exempt status to participate in the National School Lunch Program (NSLP)?
A.  Per the definition of "nonprofit" in 7 CFR 210.2 and 220.2 and the August 15, 1977 MWRO Policy Memorandum, “Tax-Exempt Status,” a nonprofit private school or institution in the NSLP or the School Breakfast Program must have 501(c)(3) status and the 501(d) status is not acceptable for either program.

Procurement 
14. Q.  Can an SFA include a clause in its Food Service Management Company solicitation that the potential contractor must provide a loan (if requested) to the SFA for the purpose of remodeling the food service area?
A.  Although it is allowable by Federal procurement regulations, the SFA must guarantee that the remodeling is allowable per the restrictions provided for in 7 CFR Part 210.14(a).  In repayment of the loan, the SFA must establish and implement an amortization schedule; the contract cannot employ an acceleration clause.   Additionally, SFAs should adhere to the requirements of full and open competition set forth in 7 CFR Part 3016.36(c), and refrain from placing unreasonable requirements on firms in order for them to do business.  

As an alternative, the SFA may wish to investigate financing the improvements through alternative means, such as a loan from the District's general fund, or financing through a Teachers' Credit Union, or Savings and Loan.  Given that financing costs paid on otherwise allowable costs are allowable as stated in OMB Circular A-87, this may provide the SFA with a more cost-effective alternative.

SFAs should always verify that the inclusion of this requirement in the solicitation is in compliance with all State and local procurement laws and regulations.  Some local or State laws may prohibit the SFA from borrowing money from an entity with whom they are doing business.

15. Q.  Can an SFA add commodity distribution services to an existing prime vendor contract? 

A.  Amendments or changes to contracts are prohibited when those changes would result in a material change.  That is, if the proposed changes had been in the original RFP/IFB, would 1) original responders have bid differently, or 2) would additional responders have been involved. 
A contract which involves a material change would violate Federal procurement regulations as it would interfere with full and open competition.  Federal regulations do not define a dollar threshold at which a material change would be considered to have occurred.  Therefore, each proposed contract change or amendment must be considered on a case-by-case basis.  In this situation, it must be determined if the volume and value of the contract with the inclusion of the commodity distribution services would have resulted in a more advantageous response for the SFA (Would a distributor have said, "With that additional volume, you are eligible for a price break." or maybe "I'll store your USDA product for free.").  Additionally, public SFAs must determine whether the amendment would be permitted pursuant to applicable State and local procurement requirements.
Verification
16. Q.  If a household responds to a verification request, but more information is needed from the household to complete the verification, under what category is the application counted in Part II of the Verification Summary Report?

A.  Such a household would be counted under “Responded, Changed to Paid.”  The household did respond to the school’s verification request, albeit partially, and the result was still that it was changed to paid status.  This was not a non-response that would add to the SFA’s non-response percentage.

17. Q.  An SFA wants to do up-front verification at the beginning of the school year, but only of all the free and reduced price applications submitted by freshmen and by any households that are new to the school district.  May it do so?

A.  No, this would diminish the required scope of the verification process.  Per 7 CFR 245.6(a), “School Food Authorities are required to satisfy the verification requirement by using either random sampling or focused sampling.”  Page 59 of the Eligibility Guidance for School Meals Manual allows the single exception that 100% of all applications received can be verified at the time of application.  According to page 63 of the Guidance, the SFA could initially verify just the applications received from its freshmen and new students, but it would then have to apply either random or focused sampling to all the other meal applications. 
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