[image: image2.wmf]
United States Department of Agriculture

Food and Nutrition Service

Midwest Region
[image: image1]
[image: image2.wmf]

October 5, 2007
SA 09-3







          
















      School & Community Nutrition Programs

Third Quarter FY 2007 Q&As, April – June 2007
State Directors

Child Nutrition Programs

Attached are the School & Community Nutrition Programs Q&As for the third quarter of FY 2007, covering April – June 2007.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter, but the Q&As do not introduce new policy, as they are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact me at 312/353-4109.
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Dan Whitmore, Chief

School & Community Nutrition Section

Special Nutrition Programs
Attachment
School and Community Nutrition Programs, 

Midwest Region

Third Quarter FY 2007 Questions and Answers

April – June 2007                                                

Applications for Free and Reduced-Price Meals
1. Q.  If a school principal completes a free and reduced price meal application on behalf of a household that fails to apply for free and reduced price benefits but is unable to obtain any income information for the household, is the application still valid?  

A.  Per page 23 of the Food and Nutrition Service’s (FNS’) Eligibility Guidance for School Meals Manual, local officials may complete an application for a student known to be eligible if the household fails to apply. When exercising this option, the school official must complete an application on behalf of the student based on the best household size and income information. The source of the information MUST be noted on the application. Names of household members, social security number, and signature of an adult household member need not be secured. These applications should be excluded from verification. However, the household must be notified that the student has been certified and is receiving free or reduced price benefits.  This option is intended for limited use in individual situations and must not be used to make eligibility determinations for categories or groups of students.

However, there may be instances when the school food authority (SFA) official is unable to obtain any income information for the household.   In such cases, the SFA official must document on the application all attempts to obtain the information.  The application should be considered valid and should be filed with all other approved free and reduced price applications.  Again, as stated above the household must be notified that an application has been completed on behalf of their child(ren) and the child(ren) is receiving meal benefits.  

2. Q.  A SFA would like to request a waiver to forego the collection of the adult social security number on the application for meal benefits.  Would FNS consider such a waiver?

A.  No.  As noted in the section labeled “Waiver Limitations” of FY 97 School Programs Policy Memorandum #4, “Public Law 104-193 Changes for Waivers in All Child Nutrition Programs”, FNS is not permitted to waive any current statutory or regulatory requirements related to the individual entitlement to free and reduced price meals.  This request would fall under that category, therefore a waiver cannot be considered.
3. Q.  The answer to item #3 in the School & Community Nutrition Programs FY07 Second Quarter Q&As states that USDA does not allow for electronically submitted applications.  Is this policy still correct?

A.  No.  The answer provided to item #3 in the School & Community Nutrition Programs FY07 Second Quarter Q&As is retracted.  The current policy on the acceptance of electronically submitted applications can be found in Policy Memo SP 10-2007, “Update on Electronic Transactions in the Child Nutrition Programs.”   
Civil Rights
4. Q.  Does a school district have to have a coordinator for Title IX and Section 504?  

A.  We require States, which are recipients, to have people in these roles, but we have not dictated requirements for sub-recipients, which would be the school districts.  The idea is that there is a person or that there are persons who are well versed and knowledgeable about the different laws and can provide training and guidance to others.  It is not unusual, however, for the same person to be the coordinator for all three statutes (Title VI, Title IX, and Section 504).  We give you flexibility to require it or not depending on how you choose to run your programs.  The name(s) of the designated person(s), however, should be publicized whether they are at the State level or at local or interim levels of the organization.

5. Q.  Does a school district have to have a published procedure for written or verbal Civil Rights complaints or just a procedure for handling Civil Rights complaints?

A.  Handling a Civil Rights Complaint: School districts must have discrimination complaint procedures (how the school district will handle a complaint), however, there appears to be no USDA requirement that they be in writing.  On Coordinated Review Effort (CRE) reviews we have generally found that they have them in written form.  This may be due to the fact that school districts are also following Civil Rights rules received from the U.S. Department of Education.
Filing a Civil Rights Complaint: Section IX(A)(2) of FNS Instruction 113-1, “Civil Rights Compliance and Enforcement – Nutrition Programs and Activities”, requires that applicants and participants must be advised at the service delivery point of their right to file a complaint, how to file a complaint, and the complaint procedures.  Section IX(B)(2) states that (in addition to the USDA nondiscrimination posters) the method of communication "includes but is not limited to Internet, newspaper articles, radio and television announcements, letters, leaflets, brochures, computer-based applications, and bulletins."  Therefore, at a minimum, instructions on how to file a complaint must be posted via the nondiscrimination poster.  However, other methods of public notification mentioned above are recommended as well.  
Other Complaints: We have no requirements for how a school district handles non-civil rights complaints about the National School Lunch Program (NSLP) or School Breakfast Program (SBP).
HealthierUS Schools Challenge Criteria

6. Q.  It states in the HealthierUS Schools Challenge lunch criteria that low fat (1%) and/or skim (nonfat) milk are offered daily. For schools applying for the Gold Award, per the HealthierUS Schools Challenge guidelines, can 2% (reduced fat) milk and whole milk be offered and served for a reimbursable lunch?

A.  Yes, all fat varieties can be offered as part of the reimbursable meal. However, per the HealthierUS Schools Challenge guidelines, whole milk cannot be offered a la carte, in vending machines or in school stores. Flavored milk can be offered anywhere.

7. Q.  In reference to the HealthierUS Schools Challenge lunch guidelines, can the same food item count as more than one menu requirement?  For example, can one of the eight weekly fruit and vegetable servings also count as one of the fresh fruit and vegetables, dark green/orange fruit and vegetables and/or a daily source of vitamin C? 
A.  Yes.  It is encouraged because it makes it much easier to meet the requirements. 

8. Q.  Are there any specific foods you can think of that would be an 

exception to the rule and not count for more than one menu requirement? 

A.  No.  Just remember that one reimbursable meal must meet all the requirements. You cannot count two entrees or extra side dishes to meet the requirements when that would not actually be a reimbursable meal. 

Income Eligibility

9. Q.  A large company in a State has closed, and this has affected the employment of families that apply for NSLP and SBP meal benefits for their children.  The family/household members that lost their jobs when this company closed received a severance package paid in a lump sum.  Also, the family/household members that formerly worked for this company receive payments under the “Trade Readjustment Allowance” (TRA).  Must both the severance package payment and the TRA payments be reported as income on the free and reduced price meal benefit application and counted as income to the household?
A.  Based upon the information on page 36 of FNS’ “Eligibility Guidance for School Meals Manual”, the severance package payment is a lump sum payment which is not counted as income.  However, if the household puts the lump sum payment into a savings account and the household regularly draws from that account for living expenses, then the amount withdrawn is counted as income.  The TRA is a benefit under the Trade Adjustment Allowance, a federal government program created to help workers who have lost their jobs due to increased imports or due to shifts in production out of the United States.  Payments to the household under TRA must be reported by the household on the free and reduced price meal benefit application and counted as income to the household.  There is no legislative prohibition which would exclude TRA payments from being counted as household income under the NSLP/SBP.
Meal Crediting

10. Q.  If a whole wheat bread product contains water as the first listed ingredient, is this product still considered a whole grain bread product?

A.  Yes, as long as whole wheat flour is the second listed ingredient. See the Food and Drug Administration (FDA) Standards of Identity.

11. Q.  For a meat/meat alternate (M/MA) product to be considered an Alternate Protein Product (APP), how would we determine 18% is protein by weight when formulated/hydrated if the package only has the dry weight?

A.  You would not be able to determine from the nutrition facts label if the product meets the requirements for the APP as listed in Appendix A of 7 CFR 210, 220, 225, and 226. The SFA needs to contact the supplier for this information.

The supplier should indicate all three of the following: 

1) Which portion of the non-protein constituents were removed during processing and how, 

2) The Protein Digestibility Corrected Amino Acid Score (PDCAAS) and how it was calculated (must have a biological quality at least 80% that of casein), and 

3) The protein level by weight of the product when hydrated and how it was calculated (at least 18% protein by weight when fully hydrated or formulated is required).

Meal Pattern

12. Q.  May schools use reconstituted milk in place of fluid milk when on field trips?

A.  No.  Milk substitution is allowed only for children meeting the special dietary needs requirements or as allowed by 7 CFR 210.10(m)(2) when there is an emergency or inadequate milk supply.

13. Q.  If a school has multiple serving lines, are they required to meet the 10 ounce weekly bread/grain requirement in each line?

A.  No.  For the weekly bread/grain requirement, a school with multiple serving lines can pick the line on any given day that is offering the highest number of bread/grain servings to count toward their weekly requirement. The same holds true for the M/MA requirement. 
14. Q.  If a menu is planned for an elementary school that includes: 1 grilled cheese sandwich (with 2 slices of bread and 2 ounces of cheese), an apple, ½ cup broccoli and milk – could a student, under offer versus serve (OVS), select half of a grilled cheese sandwich (1 slice of bread and 1 ounce of cheese) and a milk and have a reimbursable meal?

A.  No, they must take the two slices of bread and 2 ounces of cheese to count for a reimbursable meal. A minimum of 2 ounces of M/MA must be served. Although the OVS intent is to reduce plate waste, each component must meet the daily minimum requirements for serving size.

15. Q.  If a school offers a salad bar that provides a reimbursable meal (to grades 7-12) in addition to the regular line, could they offer a one ounce portion of M/MA and allow a student, under OVS, to select ½ cup of lettuce, ¼ cup garbanzo beans and a milk and have a reimbursable meal?

A.  No. You would at least need to offer ½ cup of garbanzo beans to meet the minimum daily offering requirement for the M/MA.

Procurement
16. Q.  Is it legal for a food company to promote food sales by offering a prepaid credit card and/or rebate to SFAs on new food items purchased for school meals.

A.  The value of a prepaid credit card or rebate on the cost of a food product must be credited to the school’s food service account.  Individual employees are prohibited from accepting anything of monetary value from contractors under 7 CFR 3016 (a)(3).  In addition, if the SFA wishes to menu new food items not provided for in the original solicitation/award, they must conduct procurement in accordance with all applicable regulations. The value of the rebate may be considered when determining the lowest bid.

17. Q.  A SFA did not include renewal options in their solicitation for a food service management company (FSMC).  Can they amend the contract to allow for renewals?  

A.  Amending the contract to include renewal options not included in the solicitation would create a material change as it would result in a situation where other responders may have provided a more competitive bid if the knowledge of, or opportunity for renewals existed.  Therefore, the SFA may elect to; (1) conduct a new procurement; or (2) renew the contract (and amend as they wish) with the understanding that no expenditure may be made from the nonprofit school food service account for any costs resulting from this contract.
18. Q.  A SFA-FSMC contract contained a clause that required the FSMC to invest up to $25,000 in kitchen equipment.  The FSMC will amortize the investment over a five year period. Additionally, if the contract is terminated before the five years are up, and the investment is not fully paid, then the balance is due on the expiration date or five (5) days thereafter.  Is this allowable?

A.  Solicitations may include requirements that require the FSMC to provide upfront money in the form of a loan to allow for capital improvements which benefit the operation of the nonprofit school food service.  Equipment must be vested with the SFA when placed in service, and the SFA must implement an amortization schedule for repayment.  However, clauses that require full repayment should the contract be terminated or not renewed, are not allowable (please see FNS’ Contracting with Food Service Management Companies, Guidance for School Food Authorities, page 3-16, "Meal Program Cost Controls - Control of Food Service Equipment Purchases").  Clauses which require full payment upon termination could deter the SFA from terminating a contract, or refusing to renew due to the financial burden that decision would bring.  The SFA could then be forced to operate with less then adequate service in order to avoid having to repay the balance immediately.  Please also see the May 31, 2005 FY 05 S&CNP Memorandum #05-21, “Automated Meal Accountability Systems Procurement”, Q&A #5.

19. Q.  What guidance or regulation makes price the most significant factor required in the evaluation process for awarding a FSMC contract? 
A.  The Department’s regulations governing competitive negotiation procurement procedures are found at 7 CFR Part 3016.36(d).  FY05 School & Community Nutrition Programs Policy Memorandum #05-24, “Clarification of Invitation for Bid and Request for Proposal Procedures and Applications”, dated August 1, 2005 addresses this topic.  Please refer to Questions 6 and 7.  
Summer Food Program (SFSP)

20. Q.  Are administrative staff considered program adults?

A.  In FNS’ Summer Food Service Program for Children, 2007 Administrative Guidance for Sponsors, there is no clear definition of program adults.  A distinction is made on page 77 of the guidance that "the cost of meals served to administrative adult personnel, or any other adults that are not in the operation of the food service" is an unallowable cost.  FNS Instruction 796-4, Rev. 4, “Financial Management – Summer Food Service Program for Children”, page 16 considers the "cost of meals, in excess of the number of meals eligible for reimbursement (plus legitimate program adult meals), unless specifically approved by the SA" to be an unallowable cost.  

 

In summary, the two references provide a subtle distinction of the two roles and we can conclude that administrative staff are not considered program adults.
21. Q.  Are there any instructions or guidance on what to do if you think someone in the SFSP is over 18 years of age, and they want to be served a meal?  Could we approach and ask them for identification?  

A.  No, we do not have specific instructions or guidance for this exact situation.  Therefore, it is not required to ask for identification, if you think a child is over 18 years of age.  Using your best judgment is all you can do, unless the child meets the criteria as defined for “Children.”

According to the Regulations, 7 CFR 225.2, the definition for “Children” states “children means (a) persons 18 years of age and under, and (b) persons over 18 years of age who are determined by a State educational agency or a local public educational agency of a State to be mentally or physically handicapped and who participate in a public or non profit private school program established for the mentally or physically handicapped.”  Those individuals that are over 18 years of age who meet the stated criteria may be able to be served meals under the SFSP.

22. Q.  Would we cite the State agency for a sponsor’s failure to put specific meal serving times in the letter to the Health Department?

A.  No, the regulations at 225.16(a) state that the letter advises the Health Department of the sponsor’s intention to provide food service during a specific period at specific sites.

Notifying the health department is more about the site than it is the exact time of meal service.  We hope they will go to the site before the Program begins operation to identify any health or sanitation issues that may need to be addressed before meal service commences.  Serving times are of little significance in that context.  However, should the health department want to go to a site after meal service has begun for the summer, they would have ample opportunity to obtain meal service times from the State agency to facilitate such a visit.

The following questions (#23-26) are about school sponsors of the SFSP that have contracts with FSMCs
23. Q.  Under the SFSP, are school sponsors of the SFSP that have contracts with FSMCs considered self-prep or vended?

A.  School Districts contracting with FSMCs are considered vended sponsors in the SFSP.  

24. Q.  Are they required to provide unitized meals?  Can they obtain a waiver from the State to serve meals cafeteria style, as they do during the school year?  

A.  Per 225.6(h)(2)(i), vended sponsors are required to serve unitized meals.  However, per 225.6(h)(3), a sponsor may submit a request to the State agency for an exception to the unitizing requirement.  The request must be made in writing.  

25. Q.  Since the school district participates in the SBP/NSLP during the school year, can they elect to follow the school meal pattern and OVS? 

A.  Summer Food Service Program (SFSP) Policy Memorandum #7-99, “Meals Prepared in Schools and Permissible Use of Offer Versus Serve”, allows SFAs to serve meals under the SFSP that meet the requirements for the school meal programs.  Prior State agency approval is not required under this memorandum.  However, State agencies may require that sponsors provide advance notification if they choose to use school program meal planning options.

26. Q.  Is a separate SFSP-FSMC contract required?  Or, is verification that SFSP is part of the year-round contract sufficient?

A.  A separate SFSP-FSMC contract is not required.  Sponsors may have year-round contracts which include SFSP meal service.
Special Milk Program (SMP)
27. Q.  Is milk served at a school during the weekend considered reimbursable?  Is milk served on weekends "an extension of an education activity or instruction"?  

A.  7 CFR 215.9(b) states that milk purchased and served to children at any time during the effective period of the agreement timeframe between the SFA and the State agency may be reimbursed.  The State Agency determines if an activity is an "extension of an education activity or instruction" per FNS Instruction 786-7, Rev. 1, “Reimbursement for Meals and Milk Served on Weekends.”  If your State agency determines the education activity or instruction is an integral part of the curriculum and the school is not simultaneously participating in another Child Nutrition Program, then claims may be reimbursed.

28. Q.  Can a school continue to claim milk under the SMP during the summer for the daycare that the school administers?

A.  Yes, per 7 CFR 215.7(a) and the School & Community Nutrition Programs Third Quarter FY 2003 Q&As (#9).  SMP claims can continue during the summer as long as the school is not participating simultaneously in another Child Nutrition Program.
Verification

29. Q.  When are benefits terminated after a household has received a 10-day adverse action notice?
A.  If no response is received from the household to the written request for verification information, the SFA must follow up with it prior to terminating benefits, per MWRO S&CNP Policy Memo #05-17, “Verification Activities – Reauthorization 2004 Implementation.”  Households must be provided with 10 days advance written notice of any reduction in benefit level resulting from verification [7 CFR Part 245.6a(e)].  School districts are then given 10 operating days to make the change in benefit level (FNS’ Eligibility Guidance for School Meals Manual, page 71).   
30. Q.  How can the State agency project the verification error rate for the sample universe or statistical sample on a CRE?
A.  Verification errors are not projected under CRE.
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