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      School & Summer Food Service Programs

Second Quarter FY 2008 Q&As, January – March 2008
State Directors

Child Nutrition Programs

Attached are the School & Summer Food Service Programs Q&As for the second quarter of FY 2008, covering January – March 2008.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with this summary each quarter, but the Q&As do not introduce new policy, as they are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.

If you have any comments or questions, please contact this office.
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JULIE MIKKELSON
Regional Director
Special Nutrition Programs
Attachment

Special Nutrition Programs, Midwest Region
School and Summer Food Service Programs
Second Quarter FY 2008 Questions and Answers

January – March 2008                                                

Applications for Free and Reduced-Price Meals
1. Q. The new USDA Eligibility Manual for School Meals (January 2008) states on page 15 that the local educational agency (LEA) must carryover a student’s eligibility determination from the previous school year for “up to 30 operating days (beginning with the first day of school) into the current school year.”  “However, the new eligibility determination supersedes the carryover eligibility.”  Page 16 of the Eligibility Manual further states that “SAs and LEAs cannot establish a shorter time frame for carryover.”  Does this mean that SAs and LEAs cannot establish a shorter time frame for carryover than 30 days?
A. The language cited above on pages 15-16 of the new Eligibility Manual means that LEAs must carryover a student’s eligibility status from the previous school year for 30 operating days at the beginning of the new school year.  However, a new eligibility determination by the LEA for the student during this 30 day period supersedes the carried-over eligibility status.  This supersedes the guidance in Q&A #2 of the FY 2006 first quarter Q&As and Q&A #6 of the FY 2006 third quarter Q&As issued by our Office to State agencies.  The response in these Q&As was that the School District could determine how long up to 30 operating days at the beginning of the school year to carry over the eligibility status of each student from the previous school year.  However, the new Eligibility Manual clarifies that the carryover period cannot be less than 30 days unless a new eligibility determination is made during this period which would supersede the carried-over eligibility status.
2. Q. When is a military housing allowance considered as income?

A. Please refer to pages 35-36 of the Eligibility Manual for School Meals and FY 04 School and Community Nutrition Programs Policy Memorandum #04-20 (Exclusion of the Housing Allowance for Military Households in Privatized Housing - Reauthorization 2004).  

Privatized housing allowances received under the Military Housing Privatization Initiative are not counted as income.  Under this privatization initiative, a housing allowance appears on the leave and earnings statement of service members living in privatized housing.  The exclusion only applies to service members living in housing covered under the Military Housing Privatization Initiative.  Additional information about DOD's Military Housing Privatization Initiative, including a list of affected installations, may be accessed at www.acq.osd.mil/housing
 

A housing allowance is considered as income if it is not part of the Military Housing Privatization Initiative.  Housing allowances for households living off-base in the general commercial/private real estate market are counted as income.
Coordinated Review Effort
3. Q. Can a State agency terminate the NSLP Agreement of an SFA with serious CRE problems?  
A. Yes.  Per 210.18(l)(2), which discusses the duration for withholding payment, it notes that in very serious cases, the State agency will evaluate whether the degree of non-compliance warrants termination in accordance with 210.25.   
Food Service Management Companies
4. Q. Q&A #6 on page 27 in Part 3 of the new Eligibility Manual For School Meals says that an employee of a food service management company (FSMC) may act as an agent for the local educational agency (LEA) in various aspects of the application, certification and verification processes.  Does this contradict MWRO Policy Memorandum #19-00, “Eligibility Determination and Verification by Food Service Management Companies” dated July 6, 2000?

A. The guidance in Q&A #6 on page 27 of the new Eligibility Manual supersedes MWRO Policy Memorandum #19-00.  This Policy Memorandum informed State agencies that school officials, not FSMCs, must make eligibility determinations and perform all verification activities.  Although now an FSMC employee can act as an agent of the LEA in the application, certification and verification processes, the LEA is still ultimately responsible for ensuring that all requirements are met.  FSMC employees must comply with all requirements of the application, certification and verification processes including limited disclosure of individual eligibility information.
Foods of Minimal Nutritional Value (FMNV)
5. Q. Are Skittles an exempted Food of Minimal Nutritional Value in the NSLP?  Can Skittles be added to the reimbursable meal to increase calories?
A. Skittles product is considered a Food of Minimal Nutritional Value, and is not exempted from the FMNV list. Therefore, Skittles cannot be sold as a competitive food where the NSLP is served.  Skittles cannot be served as part of the reimbursable meal to add calories or as meal component. Refer to Technical Assistance Memo 03-2007, dated December 11, 2006, Exemptions Under the Competitive Foods Regulation. 

6. Q. May schools offer “extra” or “free” Foods of Minimal Nutritional Value as part of a reimbursable meal?  

A. Schools may not offer Foods of Minimal Nutritional Value where reimbursable meals are served.  It is not permissible for a school to serve FMNV during a meal service period(s) in the area(s) where reimbursable meals are served and/or eaten.

Meal Crediting

7. Q. Does fruit leather count as a fruit component in reimbursable meals?

A.  Fruit leather may only be creditable if made from 100% fruit. A manufacturer’s statement on a label cannot be used as proof of creditability in the CN Programs. The SFA would need to request documentation from the manufacturer showing how the product is creditable using a “brix juice concentration” calculation. The manufacturer can contact FNS for further guidance.

8. Q. Is the Dakota Gourmet Amaizing Corn Nuts product creditable in the CN Programs?

A. Yes, the product is creditable as both a fruit/vegetable and a grain/bread component. However, this product cannot be credited towards both fruit/vegetable and grain/bread components in the same meal. 

National School Lunch Program (NSLP)
9. Q. When is it appropriate to use the term “ local educational agency” (LEA) versus “School Food Authority” (SFA)?  Is LEA the new term (all inclusive) now or is each term used in certain circumstances?

A. The interim rule published in the Federal Register on November 13, 2007 (Applying for Free and Reduced Price Meals in the National School Lunch Program and School Breakfast Program and for Benefits in the Special Milk Program and Technical Amendments), officially added the definition of LEA to the regulations.   The preamble (II. Specific Provisions) notes that the term LEA is used when discussing certification and verification requirements, while the term SFA continues to be used when addressing other aspects of operating the school meal programs, such as agreements and nutritional requirements.  
10. Q. A school has banned grapes and carrots from the cafeteria as punishment to the students for being messy with the food.  Is this using meals as punishment?
A. No, this is not an example of using meals as punishment.  No student is being denied a reimbursable meal.  
Procurement
(Questions 11-16 pertain to the final rule published in the Federal Register on October 31, 2007: Procurement Requirements for the NSLP, SBP and SMP)
11. Q. If the county bids out the contracts for meal service for jail, juvenile detention center, and possibly other programs under their jurisdiction, with the juvenile detention center being a very small part of meal service, will the county be required to rebid their contract based on the new procurement rule?

A. If the county bids out meal service for juvenile detention centers and that service includes the school meal program, the regulation would apply.
12. Q. Does the final procurement rule only apply to cost reimbursable contracts or does it pertain to fixed priced contracts as well?  With a fixed price contract, the issue of discounts, rebates, and credits would “go away” due to a single price being paid per meal equivalent.  Monthly billing would not have to show the detail that is required to identify allowable and unallowable costs on the billing document for cost reimbursable contracts.
A. The final procurement rule requires that SFAs include specific solicitation and contract provisions in cost reimbursable contracts or contracts with cost reimbursable terms requiring all allowable costs be paid to the contractor net of all discounts, rebates, and applicable credits; and that the contractor individually identify on bills and invoices, and maintain documentation of, discount, rebates, and applicable credits.  The final procurement rule does not require that these same provisions be contained in solicitations or contracts for fixed price contracts because contractors have already taken discounts, rebates and other credits into consideration when formulating their prices for fixed price contracts.  The same holds true for the fixed fee component of a cost reimbursable contract.  However, the cost reimbursable components of any contract would be subject to the requirement that specific provisions relative to discounts, rebates and applicable credits be included.
13. Q. Are all costs associated with purchases made by the FSMC on behalf of and charged to the SFA to be net of all volume discounts, rebates, and credits?  If so, how is the SFA assured that it is receiving all applicable discounts, rebates, and credits if FSMCs are only required to identify the amount and nature of the discount, rebate, or credit on the bill or invoice?
A. All costs under a cost reimbursable contract that will be covered by the nonprofit school food service account must be net of discounts, rebates, and applicable credits.  Contractors are required to provide sufficient information to permit the SFA to identify allowable and unallowable costs and the amount of all such discounts, rebates and credits on invoices and bills presented for payment to the SFA.  This requirement serves to make the identification of discounts, rebates and credits more transparent to SFAs and allows for proper use of nonprofit school food service account funds.  The final rule permits SFAs to choose between two cost reporting provisions for solicitation documents and contracts.  The first requires contractors to identify allowable and unallowable costs on billing documents.  The second cost reporting provision requires contractors to exclude unallowable costs from billing documents and to certify that only allowable costs are submitted for payment and that records have been established that maintain the visibility of unallowable costs, including directly associated costs, in a manner suitable for contract cost determination and verification.  School districts should ensure that the solicitation and contract require the contractor to provide a clear and understandable methodology by which discounts, rebates, and applicable credits will be returned.
14. Q. FSMCs are required to identify allowable and unallowable costs on their billing documents and SFAs are required to limit expenditures from the nonprofit school food service account funds to net allowable costs.  What if an SFA chooses to pay an unallowable cost from a fund other than the nonprofit school food service account, such as a procurement service fee that may or may not have been clearly identified as part of the food cost on the original bid, and the fee was for services rendered in purchasing food and supplies on behalf of the SFA, would this be in violation of the final procurement rule and be considered a material change to the terms and conditions of the contract?
A. The final procurement rule clarified that SFAs have the right to enter into contracts that contain costs that are unallowable nonprofit school food service account expenditures, as long as such costs are covered with funds from other sources.  However, adding a procurement fee that was not clearly identified as part of the financial structure in the solicitation and contract would be considered a material change which is a violation of general procurement requirements.
15. Q. We have encountered FSMCs charging a procurement service fee which offsets the discounts, rebates, and credits that SFAs would be entitled to receive when determining their net allowable costs.  Per the language in a recent contract received by the SA for its review, the annual fee shall be an amount equal to the amount of rebates attributable to the SFA.  The fee charged by the FSMC would be reconciled with the Actual Discount so that the actual procurement fee will be equal to the Actual Discount.  This fee shall not increase the cost of the Food Service Program to the SFA and that at the end of each contract year the foregoing reconciliation is performed to ensure that the annual procurement fee is equal to the Actual Discounts credited to the SFA.  In effect, this creates a “wash” and the SFA is paying a fee to get its entitled discounts which it never sees.  FSMC representatives have stated that they are entitled to retain these discounts, rebates, and credits as their profit.  These representatives stated that their legal counsel has had discussions with the USDA and have been told by USDA that this is permissible.
A. We have seen this approach in a number of other regions recently.  We are not aware of any discussions held between USDA and an FSMC’s legal counsel.  As noted above, the final procurement rule requires that SFAs include specific solicitation and contract provisions in cost reimbursable contracts or contracts with cost reimbursable terms requiring all allowable costs be paid to the contractor net of all discounts, rebates, and applicable credits; and that the contractor individually identify on bills and invoices, and maintain documentation of, discounts, rebates, and applicable credits.
The final procurement rule does not require that these same provisions be contained in solicitations or contracts for fixed price contracts because contractors have already taken discounts, rebates and other credits into consideration when formulating their prices for fixed price contracts. The same holds true for the fixed fee component of a cost reimbursable contract.

A cost plus fixed fee contract provides for the reimbursement of allowable costs plus the payment of a fixed fee to the contractor.  The fixed fee component allows the contractor to capture administrative costs as well as profit.  Thus, there is no need for an SFA to allow for a financial payment structure that includes an additional fee.  Provisions for changes to the fixed fee component must be identified in the solicitation and contract.  When changes substantially change the scope of work or move beyond the agreed upon financial payment structure, a new procurement must be undertaken.  Hence, the addition of a procurement fee once a contract has already been signed would create a material change and would require rebidding.
Moreover, any attempt to assess an additional procurement fee outside of the fixed fee portion of a cost reimbursable contract to create a “wash” would be in direct violation of the intent of the final rule and would be seen as an attempt to circumvent the integrity of the requirements of the final rule.
16. Q. On October 31, 2007, a memorandum was issued by the Washington, D.C. law firm Olsson Frank Weeda regarding the Final Procurement Rule.  It made reference to 3016.60(b) regarding drafting or development activities by contractors.  It stated that while negotiating contract terms is acceptable, potential contractors are not permitted to draft contract terms and conditions.  Does this mean that FSMCs are not permitted to draft addendums and contracts in addition to the IFB/RFP prototype contract provided by the SA?  If so, is the SA to assume that the SFA is responsible for taking the proposal submitted by the successful FSMC and incorporate its proposed “terms and conditions” in the IFB/RFP prototype contract to develop the final contract?  The proposal and the unsigned final contract are to be submitted to the SA for its approval.
A.  Department regulations [7 CFR Part 3016.36(b)] prohibit awarding contracts to any entity that develops or drafts specifications, requirements, statements of work, invitations for bids, requests for proposals, contract terms and conditions or other procurement documents.  While schools have broad discretion in gathering information for use in connection with procurements, information from potential bidders must be appropriately modified to develop tailored specifications; otherwise these bidders must be excluded from competing for such procurements.  
Typically solicitations include a provision indicating that the solicitation itself becomes the contract and not the proposal.  We are aware, however, that in the world of general procurements, solicitations may indicate that the approved and accepted proposal will become the contract.  In such situations, school districts would need to ensure that all terms and conditions of the proposal are in sync with the solicitation.  It would be problematic if the proposal contained items that fall outside of the scope of the solicitation thereby allowing the bidder to dictate the terms of the contract.
17. Q.  Under a contract between an SFA and an FSMC or vendor, whom do the contract records belong to upon expiration or termination of the contract?

A.  The actual records belong to the school or SFA because they maintain the ultimate authority for the Program.  During the period of the contract, the FSMC or vendor may retain the records relating to their performance of duties under the contract.  However, these records must be available at all times to the SFA, and the contract should stipulate this.  Keep in mind that there may be records that the SFA needs frequent access to, or for which it is solely responsible, that it would want to keep on site at all times.  FNS Policy Memorandum #16-2006, dated March 10, 2006, entitled: “Record-Keeping Requirements” explains that when a procurement contract is continued or renewed at annual or other intervals, the retention period for the records of each contract period starts on the day that final payment is recorded in connection with the final renewal.  Therefore, SFAs must retain contract records for three years after final payment is recorded under the contract for the last contract renewal period.  Actions such as bid protests, litigation, and audits may result in records being retained beyond the three year period, until resolution of issues arising from these actions.
18. Q. What is the regulatory citation for cost being the most significant factor in awarding a contract?

A. For procurements made using sealed bidding the citation is 7 CFR 3016.36(d)(2)(ii)(D), which states that “A firm fixed-price contract award will be made in writing to the lowest responsive and responsible bidder.”  For procurements made using competitive proposals the citation is 7 CFR 3016.36(d)(3)(iv).  Q&A #6 of MWRO Policy Memorandum #05-24 dated August 1, 2005, clarifies that Part 3016.36(d)(3)(iv) provides that when using the competitive proposal method, the award is made with “price and other factors considered.”  Price is listed first because it is the primary factor in the award of a contract when using competitive proposals.
19. Q. Is there an updated regulation on long term beverage contracts, especially prohibiting them?  What is the current regulation governing long term beverage contracts and the proper procurement procedure?

A. There is not a regulation that prohibits the use of long term beverage contracts. Procurement procedures for our programs can be found at 7 CFR Part 3016.36 and 3019.40-45.  These regulations provide the general procurement procedures for our programs.  Review our program regulations for additional procurement requirements.
As general background, food and beverage contracts often give vendors selling rights in return for cash and non-cash benefits to the school or district.  A number of schools have entered into long term beverage contracts, particularly for the acquisition of carbonated soft drinks and bottled water.  Generally these contracts provide financial incentives to the school either in the form of cash payments or improvements to the school facilities in exchange for the contractor’s right to sell its beverages to the school on an exclusive long term basis.  These contracts are usually obtained outside of the nonprofit food service operation and school officials may or may not have followed competitive requirements. 
While these incentives may represent improper inducements under applicable Department regulations, as long as nonprofit food service resources, i.e. cash, labor, or other assets are not used to support, directly or indirectly any purchase made under the contract, and the school observes the regulatory prohibitions on competitive foods sales and the sales of foods of minimal nutritional value, the Department has no authority over the procurement or the operation of these contracts.  
If the long term beverage contract involves the nonprofit school food service in any way (which it usually does because it involves beverages), then it must be properly procured in accordance with 3016 (or 3019), and all benefits from the contract (cash and noncash) must be properly allocated to the nonprofit school food service account. The example we have used in the past on this is when the company provides a "free" scoreboard to the school.  The value of the scoreboard, and the portion of it allocable to the nonprofit school food service account based on the contract terms, must be determined.  The allocable amount must then be put in cash into the nonprofit school food service account, as it is program income.
Provision 2
20. Q. In Provision 2 schools, is it prohibited for an education program to require a completed free and reduced price application in non-base years to determine need status for educational programs?

A. A Provision 2 school can require an application as long as the application is not labeled as a meal application and does not give any indication that meal benefits are contingent on a return of the application.  Additionally, the cost of the application process and staff time cannot be paid for out of the school food service account.
Special Milk Program (SMP)
21. Q. A school wants to serve four fluid ounces of milk to their students under the 
Special Milk Program (SMP).  Is there a required portion size that must be served to children participating in the SMP?  
A. An April 17, 1987 FNS Policy Memorandum entitled: “Clarification of Split-Session Kindergarten SMP Rule” states that there is no regulation specifying either a minimum or a maximum amount of milk that must be served to children under the SMP.  SFAs receive reimbursement based upon the number of half pints purchased and served.  The serving size of milk can be more or less than one-half pint, but the SFA’s claim under the SMP must be in terms of the number of half pints purchased and served in accordance with the regulation at 7 CFR 215.8.
Summer Food Service Program (SFSP)
22. Q. In order to establish eligibility of an SFSP site, other than using school data, census data, and/or housing data, would the following be acceptable as an economic survey or other method?  A sponsor takes daily attendance and the sponsor confirms with the local school that students on the attendance list are eligible for free and/or reduced price meals.  The enrollment fluctuates daily and meals are not claimed for any day the site does not meet the 50% eligibility criteria.
A. An SFSP participating organization that is a camp or an enrolled site using individual income to determine claiming percentages may consult with a school to use existing free and reduced price lunch certification for any particular child rather than collect a separate form.  However, the type of system described would establish a daily, or fluctuating, eligibility for the site, which is not consistent with the statute or SFSP regulations.  Sites may be eligible based on the percentage of children eligible for free or reduced price meals in a particular area, or on the percentage of children enrolled at the site.  A site may not be considered eligible based on the percentage of eligible children participating on any given day.

23. Q. When using school data to establish site eligibility, is there a specific month that must be used (for example, October data) or is data from any month acceptable?  Does the data have to be from the same month for all schools in SFA or can the sponsor select any month that meets the 50% criteria for each school?

A. There is no requirement that a specific month of school data be used to establish site eligibility.  States may use monthly data to establish SFSP site eligibility provided that sponsors are using a consistent month approved by the State to establish eligibility for their various sites (i.e. sponsors may not pick and choose months to establish eligibility for their various sites, rather, the sponsor must use the same month for all of its sites).
Verification
24. Q. If an LEA follows all required verification procedures and ends up changing an illegal immigrant child's status from free to paid because the household will not provide income documentation, does that constitute discrimination?  And is there a way to restore the child's free status after the verification?
A. FNS Instruction 113-1 covers the Civil Rights requirements for all FNS Programs.  Under FNS nutritional assistance programs, discrimination is prohibited based upon race, color, national origin, age, sex or disability.  Section VII of the Instruction covers the obligations of State agencies, local agencies and other subrecipients to provide services to individuals with Limited English Proficiency (LEP).
FNS' Eligibility Guidance for School Meals Manual (page 67) notes that verification is considered complete when the advance notice of adverse action is sent to the household.  The notice must include the right to appeal and must advise the household that they may reapply for benefits at any time during the school year.  Page 72 of the manual notes that households that reapply for benefits after having been terminated should be required to submit income documentation or proof of participation in Food Stamps, FDPIR or TANF at the time of reapplication.   

If the district did not discriminate based upon one of the aforementioned protected classes, provided LEP services, and followed all of the verification rules, then their obligations have been met.
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