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Child Nutrition Programs

Attached are the School & Summer Food Service Programs Q&As for the first quarter of FY 2009, covering October – December 2008.  These questions were directed to our staff by the Midwest Region State agencies.

We will provide you with Q&As each quarter, as they are intended to clarify or cite existing policy or instructions, which may then be consulted by your staff.  Q&As do not, however, introduce new policy.
If you have any comments or questions, please contact this office.
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JULIE MIKKELSON
Regional Director
Special Nutrition Programs

Attachment
Special Nutrition Programs, Midwest Region
School and Summer Food Service Programs

First Quarter FY 2009 Questions and Answers

October–December 2008                                                

Additional Administrative Reviews (AAR)
1. Q. Can the SA use more than one of the recommended high risk factors listed in Policy Memo SP 28-2008 (Additional Administrative Reviews and State Retention of Improperly-Paid Funds in SY 2008-09) to make SFA selections (e.g. using both the verification data and consistently claiming over 90% free eligibiles) for additional administrative reviews (AAR)? 

A. Yes.  Per Policy Memo SP 28-2008, the SA may use any of the 3 high risk factors listed in the memo to select an SFA for an AAR.  For example, if the SA is required to conduct 10 AARs:

*  1 SFA could be selected using Policy Memo SP 28-2008's first listed high risk factor (establishment of a new P2/3 base year...), 3 SFAs could be selected using the second (verification data...) and 6 SFAs could be selected using the third (consistently claiming...); or

* all SFAs could be selected because they hit only one of the three listed high risk factors (consistently claiming...); or

* an SFA could be selected if it hit more than one of the 3 listed high risk factors (verification data...and consistently claiming...).  

If the SA uses any other high risk factor which is not listed in Policy Memo SP 28-2008, then the SA must report that to MWRO per SP 28-2008 and Q/A#4 in Policy Memo SP 01-2009 (Questions Relevant to Additional Administrative Reviews and State Retention of Improperly-Paid Funds).

2. Q. On page 2 of Policy Memo SP 28-2008, three bulleted criteria are listed under the heading: Selection of SFAs for Additional Administrative Review.  Are any of the bulleted criteria tied to a specific School Year or Fiscal Year?  

A. No.  This is left up to State agency discretion.

3. Q. Attachment A of Policy Memo SP 28-2008 notes that the State agency's plan for the retention of funds must include: "…measures to give priority assistance to SFAs from which funds were retained."  Must this "priority assistance" be specifically measureable in terms of the actual dollars spent versus the amount recovered by the State?  Must this "priority assistance" be specifically measurable in terms of the dates that the SA goes out and does assistance?    

A. No.  This is more of a general requirement to ensure that the SA works with those SFAs from which funds were retained.  See the answer to Q#20 of Policy Memo SP 1-2009.

4. Q. Regarding Q/A#6 of Policy Memo SP 1-2009, when determining the minimum number of AARs (1%) that must be conducted, is the number of SFAs in a State "during SY 2008-2009" tied to a specific date/month - eg - the last operating day in October or simply October?  
A. No.  This is left up to State agency discretion. 
5. Q. Regarding Q/A#6 of Policy Memo SP 1-2009, when determining the minimum total reimbursement covered by SFAs (3% statewide), this figure is tied to a specific FY (FY 2007 per page 2 of Policy Memo SP 28-2008).  Are the SFA reimbursements used under Scenario 1 and 2 also tied to FY 2007?  A “yes” answer would appear to hinder a State agency’s ability to focus their AARs on brand new SFAs coming onto the NSLP for the first time (eg, Charter Schools).  Although a specific new charter school may not have a track record or "demonstrated level of" administrative error, the SA may have data which shows that first time Charter Schools have historically had a high risk for administrative error.   A State agency would be unable to compare SFA reimbursement with total reimbursement in this case, since a new SFA will have $0 in claims.    
A. Yes, the SFA reimbursements used under Scenario 1 and 2 are also tied to FY 2007.   We would hope that State agencies would target the SFAs that comprise 3% of the state-wide reimbursement as outlined in the Q and As, however we do understand that new SFAs can indeed be considered to have the propensity to be error prone.  The solution would be for the state to forecast the approximate amount of reimbursement the SFA will receive in SY 08-09, by multiplying the number of students by category of reimbursement (FR/RP or PD) and then operating days, etc… to come up with an approximate amount the SA feels that the SFA may earn this current school year and then factoring them into their 3% threshold.  We are in agreement with that approach as well.  Please note that ultimately the state can do more reviews over and above the 3% reimbursement threshold if they so choose. 
6. Q. Regarding Q/A#7 of Policy Memo SP 1-2009, the total reimbursement does not include SBP or FFVP funds, but does it include Afterschool Care Program Funds? 
A. No.  Since CRE is focused on lunch, FNS focused the AAR on lunch reimbursement.
7. Q. Policy Memo SP 1-2009 encourages States to submit their retention plans (to FNS Regional Offices) for pre-approval.  Is the deadline for all future retention plan submission October 1?

A. Yes. 
8. Q. A State agency (SA) will be conducting its Additional Administrative Reviews (AAR) using the standard CRE forms (completed in full: all critical & general areas) as allowed by Q/A#9 of Policy Memo SP 01-2009. For simplicity's sake, the SA wants to calculate fiscal action on all AARs the same way they currently do under CRE (IE - they do not want to follow the 60/90 day time limits discussed under Q/A#15 in Policy Memo SP 01-2009). Is this allowable?

A. For an initial AAR, the SA's proposed method for calculating fiscal action is allowable per the first sentence of the answer to Q/A #15 in Policy Memo SP 01-2009. If an AAR results in significant findings, the SA must conduct a follow-up review to confirm that required corrective actions have been taken. For any follow-up AAR, the SA must follow the fiscal action timeframes identified in Sections I & II of Q/A#15 in Policy Memo SP 01-2009.  This answer is applicable to SAs retaining funds, as well as those that do not.
9. Q. When selecting the number of SFAs under Policy Memo SP 28-2008, would the SA review 1% of the total number of SFA’s?  In addition, in calculating the percent of total annual reimbursement, would the SA include both State and Federal reimbursement?

A. Yes, the SA must conduct additional administrative reviews by selecting the minimum number of School Food Authorities (SFA), which is equivalent to no less than 1% of the SFAs.

In addition, SAs must conduct additional administrative reviews on a total number of SFAs comprising no less than 3% of the total statewide reimbursement for FY 2007. You would only use the Federal portion of the reimbursement to calculate the percent of total annual reimbursement.

Afterschool Care Program

10. Q. Are menus and production records required to document snacks served under the Afterschool Care Program?

A. Yes, menus and production records are required.  See F-1 of MWRO Policy Memo #06-00 (Afterschool Snacks Q&As, Edition 3).
Appeal Rights

11. Q. Can a sponsor appeal the conditions on which a site type is determined when those conditions are clearly stated within the regulations?  It appears that the sponsor is appealing the denial of its claim as submitted, after changing the site type from enrolled to a residential camp.  In addition, the sponsor is trying to base the claim on the Boys and Girls Club membership forms as income eligibility documents, instead of on the list of income eligible children provided by the school district, and the actual income eligibility forms.
A. It was agreed that the sponsor may appeal the State's denial of the sponsor's claim.  In accordance with 7 CFR 225.13(a), several State agency actions may be appealed, including the denial of a sponsor's claim for reimbursement.  However, the sponsor may not win their appeal. 7 CFR 225.13 (b) (9), states that "the review official make a determination based on information provided by the State agency and the appellant, and on Program regulations."   Any written documentation must clearly identify the State agency action being appealed, and must include a photocopy of the notice of action issued by the State agency.  The State agency denied the claim based on the fact that the sponsor had not collected the proper data from the school district to verify the site's eligibility, at the time of submittal as an "enrolled" site.  It is up to the review official (in this case, a contracted local lawyer) to decide if the appeal was timely and properly made about an appealable action. 

 

Applications for Free and Reduced-Price Meals
12. Q. Is there any restriction in federal policies on the scope of who may be involved at a school district with approving students for school meal benefits?  For example, may a principal assist the process by sending follow-up letters to families that have not reapplied?  

A. There are restrictions.  The most basic one is stated on pg. 54, Section. D of the Eligibility Manual for School Meals:  “Although a program or person may be authorized under the NSLA to receive free and reduced price eligibility information, there must be a legitimate need to know to provide a service or carry out an authorized activity.”  

As far as who within a school district may be involved, see pg. 52 of the Eligibility Manual for School Meals, Section A., where it says “The agency responsible for making the free and reduced price meal or free milk eligibility determination makes the decision on whether or not children’s information will be disclosed.  This will be the LEA or the school administration.”  The LEA is the legal entity responsible for application, certification and verification activities for the NSLP and SBP.  It also has a more limited definition as performing a service function for a school, such as operating the school meal programs, so individuals in any area of the LEA can be involved in approving students for school meal benefits, as long as for each individual involved there is a “legitimate need to know to provide a service or carry out an  authorized activity.”  

A principal could assist the process by sending follow-up letters to families that have not reapplied.  However,  the principal sending the letters to F/RP households should make sure that this is done in a way so that these households are not "overtly identified." For example, the principal should not have these letters distributed to students to take home, but rather should send the letters directly from the school administration to the households.

13. Q. May a school district provide a copy of a family’s free and reduced price meal application to a county food stamp official?  If the application itself cannot be shared, can the student’s free or reduced-price status be shared with the Food Stamp office at the local level?  

A. Per 245.6(f)(2)(iii) of the March 12, 2007 final rule, Disclosure of Children's Free and Reduced Price Meals and Free Milk Eligibility Information in the Child Nutrition Programs, a Federal, State, or local means tested nutrition program with eligibility standards comparable to the National School Lunch Program may receive without parental/guardian consent, children's names and eligibility status (whether they are eligible for free or reduced price meals or free milk) only. A county food stamp official would qualify as a representative from such a means tested nutrition program (i.e. the Food Stamp Program).  However 245.6 (f)(4) of the final rule specifies that, "Individuals and programs to which children’s free and reduced price meal eligibility information has been disclosed under this section may use the information only in the administration or enforcement of the receiving program. No further disclosure of the information may be made."  In other words, the county food stamp official could not pass this information on to another individual or entity not involved in the administration of the Food Stamp Program.  

 

Finally, please note that per 245.6(f) of the aforementioned final rule, "The State agency or school food authority that makes the free and reduced price meal or free milk eligibility determination is responsible for deciding whether to disclose children's free and reduced price meal or free milk eligibility information."  Therefore, the SFA makes the final determination as to whether or not they will release the requested information.

14. Q. If a school district participates in the SMP, are they allowed to use the applications for free/reduced price meals as a way to determine eligibility for reduction in price of a school supplied meal (they do not participate in the National School Lunch Program, but do provide a lunch service at this school)?  Would they have to use a waiver for households to allow this information to be used for the purpose of a reduction in lunch prices?  Is there anything to prevent a school from conducting verification on applications received for the Special Milk Program?

A. A school district that participates in the SMP, but not in the NSLP, may use the eligibility information for the SMP to determine eligibility for a reduction in the price of the non-NSLP lunch that it serves, but it must follow the confidentiality/disclosure rules in the March 12, 2007 final rule (Disclosure of Children's Free and Reduced Price Meals and Free Milk Eligibility Information in the Child Nutrition Programs).  This means that they would have to use a household waiver for the disclosure, per 245.6(i), and meet the other requirement in that citation.  Review Section J of Part 7 of the new FY 2008 Eligibility Manual for School Meals.

There is nothing to prevent a school district from conducting verification on SMP applications.  However, that is not required, per page 65 of the new FY 2008 Eligibility Manual for School Meals.

15. Q. Must the SA reference the Food Distribution Program on Indian Reservations (FDPIR) on their prototype application for free/reduced price school meals?

A. Yes, you must have the FDPIR reference on the application, in accordance with 7 CFR 245.6(a)-(1).

Commodities

16. Q. Can commodities currently in stock (right now, this 2008-09 school year) continue to be credited by the FSMC upon use until such time as those commodities no longer “exist”?  If contractors are obligated to credit SFAs in full within a designated period of time for all commodities “inherited”, the contractors are merely going to increase the meal rates and fees, shifting the financial burden to the SFAs.  If contractors must credit SFAs in full for “inherited” commodities prior to the expiration of the first contract year, 2009-10, along with crediting SFAs in full for all new commodities received (per regulation), the bid rates and fees are going to skyrocket.
A. The FSMC must credit the SFA for the value of all donated foods carried over from a previous contract that have not yet been credited to the SFA, during the school year covered under its contract (all contracts are one-year contracts, even though they may have an option for extension or renewal).  While we agree with the State that the FSMC will likely take such a crediting requirement into consideration when submitting its fixed price bid for the food service, the FSMC should also consider that such “inherited” donated foods will likely reduce its own food purchases necessary to meet its contract obligations.  Additionally, if donated foods already in inventory are sufficient to meet the needs of the school food service in a school year, then the SFA should adjust its donated food orders accordingly. The FSMC may also be involved in the ordering of donated foods, in coordination with the SFA, as part of its management of the food service (in accordance with 250.50(d)(2)), which would permit the FSMC to have a say in the donated foods received in a school year.

 

17. Q. Is the State authorized to replace school commodity inventory that is lost due to power outage during a presidentially declared disaster?
A. USDA cannot send additional commodities to a State to replace commodities that the State sends to an LEA as replacement for commodities that were lost due to a natural disaster. Per the FNS Policy Memorandum dated October 28, 2005, “Revised – Replacement of Commodities due to Natural Disasters”:  “FNS also does not have the authority to replace USDA or non-USDA commodities that are lost, destroyed, contaminated or otherwise rendered unusable in a disaster due to flooding, fire, wind, power outage or other cause.  The State agency should contact the State Office of Emergency Services for possible assistance, and should contact any private insurance companies to file a claim for the lost commodities.  As stated above, LEAs should be notified to maintain adequate records for submission to their State Distributing agency. The State Distributing agency will report to the State office of Emergency Services, who will submit State claims to FEMA.”  With FEMA and/or private insurance assistance, the SFA should be able to make commercial purchases that replace some of the lost commodities.
However, the State does have the authority to replace these lost commodities from its own inventory, as long as it remains in compliance with 250.48(c) Offering the per-meal value of donated foods – (1) Commodity offer value, that states in part:  “Distributing agencies shall offer each school food authority no less than the national average per-meal value of donated foods…The total value of donated foods which must be offered to school food authorities shall be calculated by multiplying the per meal value of donated food times the number of reimbursable meals served by the school food authority during the preceding school year…”  If, therefore, all SFAs have been offered their commodity offer value, but not all SFAs have accepted their full entitlement of commodities, there could be extra commodities available to donate to SFAs affected by a disaster.
Creditable Foods

18. Q. Have any turkey bacon products been approved as Meat/Meat Alternate (M/MA) components in the School Meal Programs?

A. Only Canadian Bacon is listed as an approved M/MA in the School Meal Programs. See page 1-47 of the Food Buying Guide. Other pork bacons may be added to the reimbursable meal, but will not count as a M/MA.

Eligibility Issues

19. Q. Is it appropriate to treat a child who is living with a household but who remains the legal responsibility of the welfare agency or court as a foster child even if the child is not technically called a foster child?  Who has legal responsibility of the child?  Can the child be a foster child and the care givers receive kinship care funds at the same time?

A. Yes, it is appropriate. In accordance with the 2008 Eligibility Manual for School Meals on page 32, where it defines a foster child as "A foster child is a child who is living with a household but who remains the legal responsibility of the welfare agency or court.  Such a child is considered a household of one."

If the foster child is still the legal responsibility of the Department of Health Services, he/she is still a foster child and is considered a household of one, even if he/she is living with an aunt and uncle.

In addition, the child can be a foster child and the care givers can receive kinship care funds to take care of the foster child.  However, the kinship care funds are probably not considered as personal income for the foster child, since it is provided to the care givers.

In accordance with the Eligibility Manual for School Meals on page 34, it defines a Foster Child's Income as "Only the child's personal income is considered for eligibility purposes."  Subsequently, income not to be reported or counted as income in the determination of a household's eligibility for free and reduced price benefits includes payments received for the care of foster children.

Foods of Minimal Nutritional Value (FMNV)

20. Q. Are York Peppermint Patty bars considered a FMNV? 

A. No. Because this product contains chocolate, it is not considered a FMNV.

21. Q. Aerated beverages have recently been categorized as foods of minimal nutritional value. However, the last Technical Assistance Memo (TA 02-2008; Exemptions Under the Competitive Food Services Regulation) dated February 19, 2008 lists as exemptions selected fruit beverages that are aerated or have a fizz. Are these beverages now considered foods of minimal nutritional value? 

We have had a question whether 100% fruit juices that are aerated will be exempt. 

A. Any foods listed on the FMNV exemption list dated February 19, 2008 are still exempt, and may be sold on the a la carte/vending lines. 

Carbonated/aerated beverages that are 100% juice are still considered FMNV by federal regulations. Ref: Appendix B 210 (a) (1) Soda water.  The only time these products can be sold on the a la carte/vending lines is when the products are listed on the FMNV exemption list. Products should not be automatically considered exempt because they are 100% juice.
National School Lunch Program (NSLP)
22. Q. Clarify the difference between a permanent State/SFA agreement and application to the State for a permanent agreement in the NSLP? 

A. As stated at 210.9, the application is the process by which an SFA provides the State with sufficient information to determine the eligibility of the SFA to participate in the School Meal Programs.  If the SFA is already participating and wants to add a new school to its agreement with the State, the application is the process by which an SFA provides the State with sufficient information to determine the eligibility of the school. Once the SFA has State approval to participate, then the SFA shall enter into a permanent written agreement with the State that may be amended as necessary.  Amendments do not constitute a renewal, but rather an update of the agreement.  

23. Q. If amendments do not constitute a renewal, but rather an update of the agreement, then if there is a delay in submitting the amendments, would reimbursement be regulated by the stipulations at 210.7(a)?  

A.  Reimbursement, as is stated at 210.7(a), can only be made to SFAs operating under a written, permanent agreement with the State.  However, 210.7(a) also states that reimbursement can begin in the calendar month preceding the month in which the agreement is executed.  This recognizes that an application has been approved and the SFA and State are in process of executing the permanent agreement.

An application should not be confused with an annual update or amendment of the agreement.  Necessary updates could include the FSMC contract or contract renewal.  However, the updates are ancillary information only, not an annual renewal of the agreement for that particular program, since the agreement is permanent and not annually renewable.  The permanent agreement continues to be valid and, therefore, reimbursement can continue to be paid to the SFA, even if the SFA is behind in submitting the agreement updates.

In situations where there is a serious delay in submitting all necessary annual updates, the State should withhold payments rather than suspend or terminate the permanent agreement.  The conditions for withholding payments are outlined at 210.24.  

The withholding of payments should almost always be a sufficient penalty to prompt an SFA to submit the necessary annual updates.  Only if, with this action, the SA still does not receive the necessary response from an SFA, should suspension or termination be considered.  In the agreement update instructions notice that States send to their SFAs, the SFAs should be notified that not meeting the update submission deadline can or will result in the withholding of payments.

24. Q. We have run into the situation where the submission of the annual updates (for example FSMC Contracts or other update information) are so late, it results in an SFA missing the 60 day deadline for claim submission. If we interpret you correctly, we would suspend payment but allow the claims no matter how late. Example, if completed materials are not submitted until February, the SFA could still submit claims back to July and be paid once material is in and the update is approved. Is that correct?

A. Even if 100% of payments are withheld, the SFA would need to continue to submit an accurate claim each month.  The State would not draw funds from its Letter of Credit to pay the SFA until the withholding is withdrawn, but in this way there would be no conflict with the 60/90 day deadline.  Even if the State was withholding funds into a new fiscal year, they would have to declare those funds as unliquidated to FNS and we would hold on to them, but once the withholding is lifted those funds also would become available and there would still be no conflict with the 60/90 day deadline, as long as the SFA continued to submit claims on time.  If on the other hand, payments, as you propose, are withheld from July until the next February and only then does the SFA submit claims going back to July, the processing of some of those claims could not be done because they will have been submitted past the 60/90 day deadlines.

There have been holds in some Midwest Region states that have gone on for more than a year before the issue has been finally resolved and the funds released to the SFA.  However, it is not a question of allowing "the claims no matter how late" as you state in your question - eventually suspension or termination might be appropriate.  If termination does occur, but subsequently the non-compliance is resolved, the SFA re-applies and a new, permanent written agreement is being executed, only then would the conditions for initiating reimbursement as stipulated at 210.7(a) be applied.

25. Q. Can “Metro” or “Education Alternatives” (entities that are non-profit companies to which schools send children struggling with various issues), be on the National School Lunch Program?

A. Per 7 CFR 210.7(a) General – Reimbursement payments to finance nonprofit school food service operations shall be made only to school food authorities operating under a written agreement with the State Agency.

Since both of these entities are not recognized as actual schools by the State Agency and are not licensed as a Residential Child Care Institute, they cannot be on the NSLP. 

26. Q. There are school districts that have children enrolled in Head Start and therefore, are receiving free meals.  After Head Start, they attend a wrap around program with child care, where they receive either a meal and/or snack.  Would the meals/snacks that the children receive in the wrap around program be reimbursed as free as well because they are enrolled in Head Start or would they be reimbursed based on eligibility when in the wrap around program?

A.  A Head Start child's eligibility status does apply to the wrap around program. If the child is free under the Head Start Program and receives a meal/snack thru the wrap around program under the child care program, then the sharing of eligibility information with other CN programs can ensure that the meals claimed are in the free category. Please review the Policy Memorandum CACFP 05-2008 (Sharing Income Eligibility Information between Child Nutrition Programs).

Nutrient Standards
27. Q. The recently published (September 12, 2008) Final Rule (Fluid Milk Substitutions in the School Nutrition Programs) states that the State Agency should provide product recommendations that meet the nutrient standards listed in the rule. Will FNS issue a list of products that meet the nutrient requirements?

A. No. As stated in the rule, it is expected that State Agencies will provide technical assistance to program operators that choose to offer nondairy milk substitutes for students with medical or other dietary needs. FNS anticipates that products that meet the nutrient standards will become available in response to demand.
Procurement

28. Q. We have a situation where a school awarded a contract to a bidder who included in their terms a management fee. The contract indicates that the fee “will be waived for the first year” Our position is that the contract cannot be renewed for year 2 under different terms than the original contract (except for an inflationary clause tied to the CPI or another index).  Were the fee to be included in year 1, this FSMC would not have been the low bidder.  The FSMC wishes to renew for year 2 and include the fee.  Is our position correct? Where in the regulations or guidance would it speak to this specific issue?

A. Though there is not a specific citation listed in 7 CFR 3016 with language that requires a rebid when a material change has occurred, 3016 does require the need for free and open competition and that the competition is maintained on a level playing field.  To deviate from these requirements after the award has been made will create a material change. A material change is any change made to a contract after it has been awarded that alters the terms and conditions of that contract substantially enough, to the extent that had other bidders known of these changes in advance, they could have bid differently and more competitively. When an SFA agrees to or allows a winning bidder to make changes to contract terms that are materially inconsistent with the underlying solicitation document, the SFA has subverted full and open competition by denying all bidders the opportunity to compete under the same terms and conditions.  School food authorities that fail to comply with proper procurement procedures or permit a contractor to make a material change to a contract after contract award compromise the integrity of the entire procurement process; this is the rationale for why they are required to re-bid.

Support for the above is found on page 8-1 of Chapter 8, Contract Duration/Renewal, from the FSMC Guidance for SFAs - June 1995, where it says:  "Any provisions, including adjustments to payments, that will be used for renewing contracts must be stated in the contract and the IFB or RFP, as applicable.  These alterations cannot result in substantive changes to the original contract.  If the SFA determines that significant changes are necessary, the SFA must rebid the contract...."  It goes on to say that a cost increase limited to a measurable index would not be considered a significant change.  Since this is not a cost increase tied to such an index, it would be significant and a rebid is necessary.

29. Q. Does the requirement to rebid management contracts by July, 2009, also apply to fixed fee contracts (those that are totally fixed fee per meal and have no cost reimbursements)?

A. Most of the changes in the new (October 31, 2007) Final Rule (Procurement Requirements for the NSLP, SBP and SMP) address cost reimbursable contracts or  cost reimbursable segments of a contract, but regarding implementation no distinction is made between cost reimbursable and fixed fee contracts.  Therefore all contracts, both fixed fee and cost reimbursable or a combination of the two are subject to rebidding per the timetables established in the Rule.
Provision 2 (P2)
30. Q.  There is a public, non-P2 school that has a mobile charter school that moved its site to a private, P2 school.  The students from this charter school eat breakfast and lunch at the P2 school.  Can the P2 school claim meals for reimbursement for these students? 

A. For the remainder of the school year involved, it is best that the public school district continue to submit meal counts to the food service director and claim the meals by category. No merger will occur for the students of the public school with the private school. Since this is not a merger of two schools, it does not meet the requirements outlined in the Provision 2 Guidance on page 37. The charter school will continue to claim indefinitely through the public school district.

However, they can create a joint agreement, which is when one SFA acts as a vendor or FSMC for a second SFA that it does not administer. This does not require the second SFA to relinquish legal or financial responsibility.
Special Milk Program (SMP)
31. Q. May a child care institution participate in the Special Milk Program at a site while simultaneously participating in the Child and Adult Care Food Program at other sites?
A. This reverses a previous policy decision regarding the Child and Adult Care Food Program (CACFP) and the Special Milk Program (SMP).  Effective October 1, 2008, the eligibility to participate in the SMP can be determined on a site-by-site basis.  If a child care institution has child care sites A, B and C, and it operates the CACFP only at sites A and C, then site B can be on the SMP.  However, split-session kindergarten is the only instance where a School Food Authority can simultaneously be on the SMP and the NSLP/SBP.  See 215.1 and 215.7(a).

32. Q. How soon can a site switch from the Child and Adult Care Food Program to the Special Milk Program?

A. If a site ceases operating the CACFP in May, it may begin participation in the SMP in June.

Special Needs

33. Q. Physician statements are sometimes written indicating that the parent of a child will supply one or two of the food items for the meal and the school will supply the rest of the required food items.  Parents request this from the physician because in some special diet situations such as food allergies that could be life-threatening or with PKU, parents feel more comfortable/safe if they supply a particular component/food item for the meal, instead of trusting a food service that does not have trained personnel, or a history/experience of working with the special diet.  If a child has a disability and the Physician's Statement for the child lists the foods to be omitted and the foods to be substituted and also states that the parent will provide X and the school will provide Y and Z parts of the meal - can the school or child care center claim the meal for reimbursement?  

A. Yes.  The medical statement can either state that the school or center needs to provide items Y and Z and that the parent will provide X, or simply that the school or center will provide Y and Z, without any reference to what the parent will provide.  If the Physician’s Statement indicates the school or child care center is to provide Y and Z, and it does provide Y and Z, the meal is reimbursable, regardless of what the parent must provide.  

34. Q. In another situation the child does not have a disability and the parents brings in a medical statement that states “do not give child milk - substitute soy milk.”  Because the child does not have a disability, the school or center can choose not to make the soy milk substitution. If the school or center decides not to provide the soy milk and the parents then state that they will supply it, can the school or center claim the meal for reimbursement, even though they have not supplied all the required food items i.e. the regular milk, for that meal?  

A. Per 783-2 Rev., which applies to all Child Nutrition Programs, the school or center can choose to accommodate the request in the medical statement or it can choose not to, since this is not a disability.  In this situation the school or center is denying the accommodation.  They therefore do not have to comply with the medical statement, but they do have to comply with the NSLP or CACFP meal requirements.  If the school or center has not supplied all the required NSLP/CACFP food items for that meal, they cannot claim it for reimbursement.  

In the CACFP situation, if the center decides not to accommodate the request and the child's parents still want to provide a different milk other than fluid cow's milk, they can, but the center must provide the cows milk in order for the meal to be reimbursable.  The same is true in a school situation:  if the school decides not to accommodate the request and the child's parents still want to provide a different milk other than fluid cow's milk, they can, but the school must provide the cows milk in order for the meal to be reimbursable.  However, in a school with offer vs serve, the child could decline the milk and this would help alleviate waste.  The school can also choose to serve a milk substitute, provided it meets the nutritional requirements as listed in the September 12, 2008, Fluid Milk Substitutions in the School Nutrition Programs Final Rule.  Because the fluid milk rule does not apply to CACFP, the center does not have the additional option that schools now have, to accept a parent's request without a medical statement that asks the center to serve the child an authorized milk substitute.

If the school or center decides to accommodate the request, then they need to follow the medical statement and serve what is prescribed, in order to be able to claim that meal for reimbursement.  The statement should be addressed to the school or center, telling it what it has to provide.  If the statement were left open, stating for example that "the following 4 items need to be provided to the student", then the school or center would not have the subsequent option of working out with the parent what components each would provide; rather the school or center would have to provide all 4 components.  The statement could, as in the situation described above with a child that has a disability, state that the school or center will provide items A & B and the parent C & D, or it could simply state what the school or center needs to provide, separately working out with the parent what the parent will provide.  Bottom line again, the statement must stipulate to the school or center what it will provide and if it provides all items stipulated, then the meal is reimbursable.

35. Q. Can a school accept an electronic diet order from a physician or recognized medical authority for children with special diet needs participating in NSLP/SBP?

A. Under its own discretion and local and State policies, a school may choose to accept a physician’s diet order electronically. This includes fax or email communication. A medical statement should however, always be signed by a physician or recognized medical authority.

36. Q. An SFA denied a household the right to enroll their child in any of its schools (hence denying the child access to FNS programs) based on the child’s disabilities.  The SFA wanted to require the household to sign a waiver in regards to the responsibility of the SFA/school in the case of a child with severe food allergies.  Is this situation allowable? 

A. The SFA does not have the right to deny enrollment to children with disabilities as long as it accepts Federal funding from any source.  The requirement of signing a waiver in this instance is discriminatory in that only parents of disabled children are being asked to sign this type of waiver.  However, if the SFA had an all-encompassing waiver that included allergies, getting hurt by falling, and other possible calamities that might occur to a child in school and if all parents needed to sign it, then it might be acceptable since no one is being singled out.  

The SA should tell the SFA that it must treat everyone the same when it comes to waivers that concern all kinds of safety and that it must accommodate children with disabilities if it wants to continue receiving Federal funding.  If the SFA refuses, then the Federal funding should be discontinued to all schools run by the SFA.  The SA is on firm ground with this as long as the SFA signed the agreement in which it agreed to abide by civil rights rules in exchange for Federal funds.
Summer Food Service Program (SFSP)
37. Q. An SFSP school sponsor reported having trouble with the Superintendent who did not want the site to put posters up advertising the Summer Food Service.  The superintendent was concerned that this program would affect their bond referendum in the fall because some people might then think the district had "extra funds" and was paying to feed all the children, when in fact this was a migrant SFSP program and the sponsor actually paid the district to use the building.  We suggested to the sponsor that they get their story out about the program, explaining how it benefits the children in the community and the school district.  The sponsor did send a notice to the paper and one to the Health Department and they do have a non-discrimination poster on display, but is there a requirement that open sites also post signs announcing meal service and times?  

A. There is no federal regulation requiring open sites to display meals and times posters, but a State could require it.  We recommend that you do require it, because an open site cannot operate as an open site if it hides basic meal information from the public.  In this particular situation, if this is an open (as opposed to a restricted open) migrant site, it would be contrary to the spirit of such sites not to display daily in a prominent place which meals are served at the site and at what time.  As the government entity overseeing the SFSP, you should, as you indicate you are doing, work with them to clear any concerns they might have with regards any negative publicity the superintendent thinks such a feeding site might generate. 

To emphasize the above, this office, when it oversaw the SFSP in Michigan, did require that all open sites post meal and times posters and we were especially vigilant with schools that were open sites, in order to assure that not just the summer school children were being served.
38. Q. We’re requesting clarification on a slight difference in language found in the regulations and the 2008 Administrative Guidance for SFSP Sponsors, regarding the approval of open sites.  The clarification will help us determine if a potential site for one of our sponsors can be classified as open.  

In 225.6(d), under Approval of sites, it reads: “the State agency shall ensure that: (1) …the proposed site serves an area in which poor economic conditions exist…”.  Areas in which poor economic conditions exist is defined at 225.2 Areas…(a) to mean: “the local areas from which an open site and restricted open site draw their attendance in which at least 50% of the children are eligible for free or reduced-price school meals…” as determined by a number of sources of data, one being census tract data.  

In the Handbook, on pg. 14, under Open Sites, it says:  “If a site is located in a needy area [i.e. an area in which poor economic conditions exist] …these sites are considered open.”  

In the regulations a site needs to serve and draw its attendance from these areas in which poor economic conditions exist in order to be “open”; in the Handbook, if the site is located in a needy area, it can be “open”.  In most cases a potential site is both located in and serves a needy area.

We are not talking here about restricted open sites that are located outside a needy area and bus their attendees to the site, nor most likely would a site using school data ever find itself concerned with the distinction between “located in” or “drawing children from” needy areas, since the area a school serves is usually not absolutely demarcated, but rather generally defined, so if the State reviews a site application that uses School A as the basis for open site eligibility and the site is located near the school, the site would be considered as located in, as well as serving children from, the needy area.

However, census tract data does create a situation sometimes where it would be necessary, in order to determine open site eligibility, to clarify if two different conditions are both being stipulated, i.e. that the site draw and serve children from and also be located in a needy area, since census block boundaries are clearly demarcated by streets and corners.  We have one situation involving a combination homeless shelter/food pantry, with kitchen and cafeteria space ideal for a summer site, that is located across the street from one needy census block and a block away from another needy census block.  The two needy census blocks are separated by a square block that per census data is not identified as needy and it is in that block that the potential open site is located.  To the north of both census blocks are other tracts not identified by census data as needy, but the center assures us it is drawing most of its children from the two needy census blocks.  

Our sponsor/site application approval committee goes through each application and the committee was given the criteria that if a site’s address is not in a needy census block, then it cannot be approved as open.  Can this site be approved as open?
A. Sites that draw their participation from areas of need may be approved as open sites, even if, as in this situation, the site building is located just outside the needy census block. To ensure Program compliance, States should ensure that the sites are in fact actively and specifically recruiting participation from those eligible areas. 

The criteria that if a site’s address is not in a needy census block, then it cannot be approved as open, might need to be reviewed.  However, we would not overturn the decision of your sponsor/site approval committee. This committee bears the responsibility of assuring that eligibility determinations are accurate and correctly determined. If they have reason to believe the site is not actually drawing from an eligible area or are not assured that the majority of children served are eligible, then perhaps the denial is appropriate. 

That said, with confirmation from the center that it is located on the edge of one census marked area of poor economic conditions and separated by a square block from the other census marked area with poor economic conditions and that the center will be drawing children predominantly from the two clearly defined census tracts where poor economic conditions exist, then the approval committee should be able to approve the site as area eligible open.
39. Q. During the application approval process, we use a computer program that analyzes which school is physically closest to a potential SFSP site’s address and then assign that as the school which determines if a site is area eligible.  Can site eligibility be determined accurately this way?

A. Such a system will most times make an accurate determination, but since no computer analysis, based on physical location only, can always be relied upon to make the correct determination, during the SFSP training sponsors need to be taught the basic factors involved in determining area eligibility based on school data.  Sponsors need to understand that the school or schools where the majority of children at the summer site are enrolled during the regular school year should be used to determine if the site is area eligible.  Also, they should be reminded that there are alternative sources of data that can occasionally be used in lieu of school data to identify pockets of poverty within otherwise non-area eligible neighborhoods.  Otherwise, a sponsor will not have enough information to occasionally notify the State agency during the application process that although the school indicated by the State agency is indeed physically closest to the site, a majority of the children attending the site are in fact enrolled at another nearby school.  It could be the case that the school where the majority of children at the site are enrolled has 50% or more free and reduced-price children, while the school assigned by the computer system does not.  Since junior highs and high schools tend to have fewer eligible children apply for free/reduced price meals, it is usually the nearby elementary schools that provide the most reliable indication of a neighborhood’s economic status.  A computer program that analyzes which elementary school is physically closest to a potential SFSP site’s address might therefore prove more accurate in assigning the most appropriate school to use for determining site eligibility, but even then the system might sometimes need to be overridden.

40. Q. We were reviewing policy memorandum FD-081 (Distribution of Donated Foods to Service Institutions Participating in the Summer Food Service Program).
On page one of the policy memo under the "Distribution from Distributing Agency Storage Facilities" section, it indicates that if you distribute NSLP donated foods to SFSPs in excess of such institutions' SFSP entitlement, that you have to do the following:

· Determine, in consultation with the SFAs, that such donated foods may not be efficiently used in NSLP; and

· Receive approval from FNS to redonate such foods to service institutions in SFSP.

Would annual review with our NSLP advisory council (Commodity Task Force) qualify to document that the NSLP food was distributed to the SFSP after consultation with the SFAs?  

A. The "Distribution from Distributing Agency (DA) Storage Facilities" section of the policy initially addresses what the DA needs to do if it distributes NSLP commodities in its own storage facilities to SFSP sponsors.  If the distribution of these NSLP commodities to SFSP sponsors is not in excess of SFSP sponsors’ entitlement (currently valued at 1.5 cents per meal served) then the DA simply needs to report to FNS the types and amounts of NSLP donated foods distributed to the SFSP.  If it is in excess, then, as pointed out in the question above, the DA needs to consult its SFAs to assure that the NSLP commodities distributed to the SFSP could not have been efficiently utilized by the SFAs who were the original designees of the commodities.  One way the consultation can be achieved is via an annual NSLP advisory council review of the “orphaned” cases of NSLP commodities that are earmarked for the SFSP.  Another way would be by emailing each affected SFA to receive concurrence from them that commodities in State storage that they are entitled to but have not had delivered to them by the end of the SY can be offered to the SFSP. 
41. Q. Policy memorandum FD-081 also indicates that if you distribute NSLP donated foods to SFSPs in excess of such institutions' SFSP entitlement, that you have to do the following:

· Receive approval from FNS to redonate such foods to service institutions in SFSP.

What documentation would the distributing agency be required to provide to FNS to obtain approval to redonate such foods and, once such a request is submitted, what length of time would it take to obtain such approval?

A. If the State offers NSLP commodities to the SFSP and calculates that SFSP sponsors will therefore be receiving more than their commodity entitlement, then an emailed explanation sent to this office of how NSLP commodities were allocated to the SFSP would usually be sufficient.  For example, if the State rounds up and down to complete truckloads and more cases are normally in excess (orphaned) from rounding up than in deficit from rounding down, the State can email us that after offsetting shortages owed to some SFAs from rounding down, there were still cases available from various truckloads rounded up and these were offered to SFSP sponsors.  
Due to the way that commodities are ordered through ECOS, States often purchase one or two truckloads of one or two commodities with SFSP entitlement that they in part distribute to SFAs in exchange for a variety of SFA commodities that are then offered to the SFSP, since otherwise there would be no variety of commodities distributed to the SFSP.  If this is so in a given State, the explanation could also mention that the NSLP commodity value for the orphaned cases redonated to the SFSP was somewhat offset by distributing some of the cases from the truckload(s) purchased with SFSP entitlement to SFAs, in order that there be a variety of commodities for Summer sponsors, not just the product from the one or two SFSP truckloads ordered.  

If some aspect of the explanation needed clarification, we would request additional information, but the concurrence process should be relatively straight forward and easy and our response to the email request should normally take no longer than a few days.

42. Q. Policy memorandum FD-081 also indicates that we would have to report to FNS the types of NSLP donated foods that have been distributed in SFSP, so that the appropriate adjustments can be made on delivery orders.  Since the entitlement for SFSP is usually small, the amounts of NSLP donated foods that currently get distributed to SFSP agencies being something like 5 or 7 or 30 cases of a truckload, does FNS want to see adjustments made on all of these delivery orders?
A. Yes.  If you know when ordering commodities through ECOS the number of cases going to the SFSP (for example with the rounded up truckloads) you should indicate what number of cases are for NSLP and what number are for SFSP when you place the order in the system.  In situations when cases get reallocated to the SFSP after delivery, you should notify FNS subsequently of the cases assigned to SFSP.
Verification Reporting

43. Q.  Why does the USDA Food and Nutrition Service have LEAs report the number of free and reduced price eligible students as of the last operating day in October for items 4A through 5-1A on the FNS-742 “School Food Authority Verification Summary Report” and the number of approved applications on file as of October 1st for items 4-2B, 4-3B, and 5B on the FNS-742?  
A. The Child Nutrition and WIC Reauthorization Act of 2004 changed the date for determining the verification sample size from October 31 to October 1.  The State must still obtain from the LEA the total number of children approved for free lunches and meal supplements, and the total number of children approved for reduced price lunches and meal supplements and the total number of children enrolled in the SFA as of the last day of operation in October.
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