MAKING OPEN ENROLLMENT SPACE DECISIONS
(February 2012)

1. Statutes and Administrative Rules
Wis. Stats. § 118.51 (5) (a) 1. provides that a nonresident school board may consider:

The availability of space in the schools, programs, classes or grades within the nonresident school district.  In determining the availability of space, the nonresident school board may consider criteria such as class size limits, pupil-teacher ratios, or enrollment projections established by the nonresident school board and may include in its count of occupied spaces all of the following:

· Pupils attending the school district for whom tuition is paid under s. 121.78 (1) (a). 

· Pupils and siblings of pupils who have applied under sub. (3) (a) and are already attending the nonresident school district. 

· If the nonresident school district is a union high school district, pupils who have applied under sub. (3) (a) and are currently attending an underlying elementary school district of the nonresident school district under this section. 

Wis. Stats. § 118.51 (3) (a) 2. provides:

…If a nonresident school district receives more applications for a particular grade or program than there are spaces available in the grade or program, the nonresident school board shall determine which pupils to accept, including pupils accepted from a waiting list under sub. (5) (d), on a random basis, after giving preference to pupils and siblings of pupils who are already attending the nonresident school district and, if the nonresident school district is a union high school district, to pupils who are already attending an underlying elementary school district of the nonresident school district under this section.  If a nonresident school board determines that space is not otherwise available for open enrolled pupils in the grade or program to which an individual has applied, the school board may nevertheless accept a pupil or the sibling of a pupil who is already attending the nonresident school district and, if the nonresident school district is a union high school district, a pupil who is attending an underlying elementary school district of the nonresident school district under this section.  
Wis. Stats. § 118.51 (4) (a) requires the school board to adopt policies specifying:
· Its acceptance and rejection criteria under sub. (3) (a) 2. 

· A statement of the preference required under sub. (3) (a) 2.

Wis. Adm. Code § PI 36.04 (6)

The nonresident school board shall give preference in accepting applications to pupils and to siblings of pupils who are already attending public school in the nonresident school district including, but not limited to, the following pupils: 

· Pupils who are currently attending the nonresident school district under the full-time open enrollment program. 

· Pupils for whom tuition is paid to the nonresident school district under subch. V of ch. 121, Stats. 
· Pupils who currently reside in the nonresident school district but plan to move prior to the beginning of the following school year. 

· Pupils who moved out of the nonresident school district during the current school year but have remained in public school in the nonresident school district under s. 121.84 (1) (a), Stats. 
If, in the random selection process one pupil from a family is chosen, the nonresident school board shall give preference to the remaining siblings in the family for whom the parent applied at the same time. 

2.  School Board Policies
Space Considerations:  If the school board wishes to deny students for whom it does not have space, the board must adopt a policy providing that it will consider whether space is available in the schools, programs, classes and grades in the district and what it will consider in making that determination: 

· Class Size Limits or Student-Teacher Ratios
· Building Capacity

· Enrollment Projections

· Other Space Considerations

Preference and Guarantees:  The school board is required to grant preference for available spaces to currently-attending students, siblings of currently attending students and students who are attending an underlying elementary school district under open enrollment.   Even though this preference is required, a statement of these preferences must be included in school board policy.  

The school board may grant a guarantee to the same categories of students.  If the school board wishes to grant any guarantees, it must specify this in school board policy.  If the school board policy does not provide for guarantees, the school board must grant preference as required in the open enrollment law, but must deny any applicant for whom it does not have space.  
Preference means that the student will be given preference for available spaces, but if space is not available, the application must be denied.  

Guarantee means the student will be approved regardless of the district’s space considerations.  If the board wishes to grant a guarantee, it must adopt the appropriate provision(s) in policy.  If the board’s policy does not provide for a guarantee, the board must grant preference but must deny any students for whom it does not have space. 

The following students must be granted preference and may be granted guarantees: 
· Students who are currently attending school in the nonresident school district.   Most often, these are resident students who have recently moved out of the school district or plan to move out of the school district and wish to continue to attend the district under open enrollment.   Less often, these might be students whose parents are paying tuition for their attendance or for whom tuition is paid by another school district.  Any student who is attending school in the nonresident school district, regardless of the basis for the student’s attendance, must be granted preference.  

· Siblings of students who are currently attending school in the nonresident school district. Any sibling of a student currently attending school in the nonresident school district must be granted preference, regardless of the basis for the current student’s attendance. 

· If the school district is a union high school district, to students who are currently open enrolled to an underlying elementary school district.  
The board may decide to grant a guarantee to currently-attending students, but not to siblings of currently attending students.  In that case, the siblings would be entitled to preference for any available spaces.  

There are two statutory provisions that allow districts to guarantee approval: 
· Include students in the count of occupied spaces.  This method works best when a district wishes to guarantee approval to a student who is currently attending school in the nonresident school district.  The board may provide that, because the student is already occupying a space, the student may be approved without the district having to determine whether there is space for the student.  When the board includes these students in the count of occupied spaces, any open enrolled seats are new seats.  
· Approve students’ applications notwithstanding the availability of space.   This method works best when the district wants to guarantee students who are not already attending school in the district, i.e. siblings of currently-attending students and students transferring from an underlying elementary school district.      
3. Using Class Size Limits or Student-Teacher Ratios to Calculate Available Space
Most school boards adopt class size limits or student-teacher ratios in order to determine the number of available spaces in the district.  The board may adopt space criteria solely for the purpose of open enrollment, however, the board must follow its criteria exactly and without any exceptions.  If a board grants even one exception to its criteria in any grade, the board risks having all of its denials in all grades overturned on appeal.  
At its simplest, the number of available spaces using class size limits or student-teacher ratios is calculated as follows:  (class size limit x number of planned sections) = capacity minus projected enrollment = spaces.  To illustrate: 
	Grade
	Class Size
	Sections
	Capacity
	Projected Enrollment*
	Spaces

	1
	20
	3
	60
	55
	5

	2
	20
	3
	60
	61
	0

	3
	22
	4
	88
	75
	13


*If the district has included currently-attending students in its projected enrollment, then any spaces are new spaces for new applicants. If the board does not include currently-attending students in its projected enrollment (the board must be sure to “back out” nonresident currently attending students when it projects its enrollment for the following school year), then currently-attending students will be subject to the space limitations for their grades.  

For high school grades, many school districts calculate space in one or more of the core subjects (usually, grade level math, English, science and/or social studies).  The total number of spaces in the grade is equal to the smallest number of spaces in the core subjects.  In the example below, the district has four spaces in ninth grade.  
	Grade 9
	Class Size
	Sections
	Capacity
	Projected Enrollment
	Spaces

	English
	22
	3
	66
	50
	16

	Math
	18
	3
	54
	50
	4

	Science
	18
	3
	54
	50
	4

	Social Studies
	22
	3
	66
	50
	16


The board must calculate the number of spaces in each grade in the school district.  If an appeal of a board’s denial is filed, the board must provide its calculations for all grades in the district, not just the grade that is the subject of the appeal.  
4. Using Other Considerations to Calculate Space in the District

A small number of school boards base their space determinations on criteria other than class sizes or student-teacher ratios.  Whatever method is used, the board must designate how many spaces are available in each grade.  If an appeal of a board’s denial is filed, the board must provide the number of spaces in each grade and must provide a detailed explanation of how it arrived at the number of spaces in each grade.  
5. Selecting Students for Spaces
If a school district has more applications than available spaces in a grade, the school board must fill the spaces by random selection, after granting any guarantees permitted by school board policy and applying the preferences required in the open enrollment statute.  If one student in a family is selected, that student’s siblings are granted preference to the next available space in the student’s grade.  If no spaces remain, the sibling’s application must be denied.  
The procedures for selecting students will vary, depending on whether a school board has adopted a policy to guarantee approval to certain students.  

Selecting Students When the Board Has Not Adopted Any Guarantees
If the board has not adopted any guarantees, then the board must first fill spaces by students entitled to preference.  If there are more preference students than there are spaces, the board must conduct a random selection among the preference students only.  Currently-attending students and siblings of currently-attending students are entitled to equal preference, so they must all go into any random selection together.  It is possible for a currently-attending student to be denied, while a sibling who is not attending is approved.  
Using the space scenario presented above, students are selected as follows:  
	Grade
	Class Size
	Sections
	Capacity
	Projected Enrollment*
	Spaces

	1
	20
	3
	60
	55
	5

	2
	20
	3
	60
	61
	0

	3
	22
	4
	88
	75
	13


*Currently attending students are not included in the projected enrollment.  It is important to back these students out of the projected enrollment.  
The district received the following number of applications: 

	Grade
	Spaces
	Total Apps
	Currently Attending
	Siblings
	Non-Preference Students

	1
	5
	15
	5
	2
	8

	2
	0
	15
	5
	2
	8

	3
	13
	15
	4
	3
	8


In first grade, the district has five spaces and has received fifteen applications.  Therefore, five spaces must be approved and ten must be denied.  There are seven students entitled to preference, which exceeds the number of spaces available.  The district must conduct a random selection to determine which five of the preference students are approved (all seven preference students go into the same random selection).  All remaining students—two preference students and eight non-preference students are denied.  
In second grade, the district has no spaces.  All fifteen applications are denied. 

In third grade, the district has thirteen spaces.  Therefore, thirteen applications will be approved and two will be denied.  The district first approves all seven preference students.  The district must then conduct a random selection to determine which six of the remaining students are approved.  

Following is the result: 
	Grade
	Spaces
	Preference Students Approved
	Preference Students Denied
	Non-Preference Students 

Approved
	Non-Preference Students 

Denied

	1
	5
	5
	2
	0
	8

	2
	0
	0
	7
	0
	8

	3
	13
	7
	0
	6
	2


Selecting Students When the Board Has Included Currently-Attending Students, But Not Siblings, in the Count of Occupied Spaces
If the board has included currently attending students in the count of occupied spaces (i.e. in projected enrollment), currently-attending students are guaranteed approval and any spaces designated are new spaces for new students.  Siblings of currently-attending students are granted preference to available spaces, any remaining spaces are filled by random selection.  

Using the space scenario presented above, students are selected as follows:  

	Grade
	Class Size
	Sections
	Capacity
	Projected Enrollment*
	New Spaces

	1
	20
	3
	60
	55
	5

	2
	20
	3
	60
	61
	0

	3
	22
	4
	88
	75
	13


*Currently attending students are included in projected enrollment.
The district received the following number of applications: 

	Grade
	Spaces
	Total Apps
	Currently Attending
	Siblings
	Non-Preference Students

	1
	5
	15
	5
	2
	8

	2
	0
	15
	5
	2
	8

	3
	13
	15
	4
	3
	8


In first grade, the district has five currently-attending students and has five new spaces.  All five currently-attending students are approved.  The five new spaces are filled by the two siblings and three of the eight non-preference students are selected randomly.  

In second grade, the district has five currently-attending students and no new spaces.  All five currently-attending students are approved.  All remaining students are denied, including the two siblings and eight non-preference students.  
In third grade, the district has four currently-attending students and thirteen new spaces. Since there are only eleven applications from siblings and non-preference students, all applications are approved.  

Following is the result: 

	Grade
	Currently-Attending Students Approved
	New Spaces
	Siblings Approved 
	Siblings Denied
	Non-Preference Students 

Approved
	Non-Preference Students Denied

	1
	5
	5
	2
	0
	3
	5

	2
	5
	0
	0
	2
	0
	8

	3
	4
	13
	3
	0
	8
	0


Selecting Students When the Board Has Included Currently-Attending Students in the Count of Occupied Spaces and Guarantees Approval to Siblings Notwithstanding the District’s Space Determinations.  

If the board has included currently-attending students in the enrollment projections and also guarantees approval to siblings notwithstanding the district’s space determinations, any spaces designated are new spaces for new applicants (including siblings).  Siblings are then approved, even if it results in filling more spaces than are designated.  Any remaining spaces are filled by random selection.  
Using the space scenario presented above, students are selected as follows:  

	Grade
	Class Size
	Sections
	Capacity
	Projected Enrollment*
	New Spaces

	1
	20
	3
	60
	55
	5

	2
	20
	3
	60
	61
	0

	3
	22
	4
	88
	75
	13


*Currently attending students are included in projected enrollment.

The district received the following number of applications: 

	Grade
	Spaces
	Total Apps
	Currently Attending
	Siblings
	Non-Preference Students

	1
	5
	15
	5
	2
	8

	2
	0
	15
	5
	2
	8

	3
	13
	15
	4
	3
	8


In first grade, the district has five currently-attending students who are included in the enrollment projections and has five new spaces.  All five currently-attending students are approved.  The two siblings are approved, leaving three new spaces.  Three of the remaining eight students are selected randomly.  
In second grade, the district has five currently-attending students who are included in the enrollment projections and has no new spaces.  All five currently-attending students and the two siblings are approved.  The remaining eight students are denied.  

In third grade, the district has five currently attending students who are included in the enrollment projections and has thirteen new spaces.  All four currently attending students are approved.  The three siblings are approved, leaving ten new spaces.  Since there are only eight non-preference students, all eight applications are approved.  

Following is the result: 

	Grade
	Currently-Attending Students Approved
	New Spaces
	Siblings Approved 
	Non-Preference Students 

Approved
	Non-Preference Students Denied

	1
	5
	5
	2
	3
	5

	2
	5
	0
	2
	0
	8

	3
	4
	13
	3
	8
	0


6. Including Siblings in the Count of Occupied Spaces and/or Approving Currently-Attending Students Notwithstanding the District’s Space Determinations
Although the statute permits a board to include siblings in the count of occupied spaces and/or to approve currently-attending students notwithstanding the district’s space determinations, it is not recommended.   In both cases, the district must adjust its projected enrollments (adding siblings in, taking currently-attending students out).  The same result can be obtained using the methods above. 

7. Random Selection and Waiting Lists
The statute does not specify a particular method of random selection, so the school board can determine the method.  Some districts put the names “in a hat” and draw them out.  Others might use computerized random number generators.  Either method is fine.  

Some districts put all students’ names “in a hat” together.  As each student’s name is drawn, that student’s name is put under the appropriate grade level.  If one student is drawn and has a sibling, that sibling gets the next available space in the sibling’s grade.  If there are no spaces remaining in the sibling’s grade, the sibling must be denied.   

Note:  the preference that siblings receive during the random selection process is not the same as the preference granted to siblings of students currently attending the district.  Siblings of currently-attending students are granted preference prior to the random selection.  Siblings of students selected randomly are granted the preference during the random selection.  

Some districts conduct the random selection by grade.  This is acceptable. However before beginning the selection of students, the order of the grades should be selected randomly.  Going down the grades in order will result in siblings of students in the starting grades having a greater opportunity to be selected than siblings in later grades.  
A nonresident school district may keep a wait list of students who applied but were denied during the regular application period.  In constructing the wait list, the district must follow the same procedures used to determine which students’ applications are approved; that is, first preference students then non-preference students.  The district must use random selection to determine the order of the wait list.  If there are preference students on the wait list, the district must first conduct a random selection including only the preference students, 
8. If the Decision is Appealed

If the school board’s decision is appealed, the district must submit the record of the decision to the department. The record includes the district’s criteria and actions for all grades in the district, not just for the grade being appealed.  The record includes all of the following:

· The school board’s open enrollment policy and any administrative rules that accompany the policy.  

· A copy of the student’s application and notice of denial, including any information that was sent with the notice of denial.  

· Evidence, such as an affidavit of mailing, that verifies when the notice of denial was sent. 

· Copies of the minutes of any school board meetings at which open enrollment was discussed, including copies of all materials provided to the board at the meeting or prior to the meeting.   

· Any data used to determine approval or denial, including: 

· The district’s specific space criteria for all grades (not only the grade that is the subject of the appeal), i.e. class size limits and/or student-teacher ratios.  
[If the district does not use class size limits or student-teacher ratios, the district must provide a detailed explanation and all data used to determine the number of spaces.  This must include the names and roles of all personnel involved in making the space determination.]
· Any enrollment projections used by the school board to determine the number of spaces.  

· The total number of spaces by grade, including all calculations used to determine the number of available spaces.  
· Any other data or information used to determine the number of spaces.  

· Information on applications approved and denied:

· The total number of applications received by grade, specifying the number of applications by currently-attending students, siblings of currently-attending students and remaining non-preference students.  

· The total number of applications approved and denied, by grade, specifying the number of currently-attending students approved and denied, the number of siblings approved and denied, and the number of non-preference students approved and denied,  The number of students selected randomly, by grade. 
· If students were approved by random selection, a description of the random process, including the method of random selection, the circumstances of the random selection (the date of the selection and where it was held, the names and roles of the persons who conducted the random selection and any witness, and how the district implemented the preferences required under Wis. Stats. § 118.51 (6) and Wis. Adm. Code § PI 36.04 (6)). 
· Any other information pertaining to the denial of the appellant’s application.   

Prepared by:  
Mary Jo Cleaver, School Administration Consultant



Public School Open Enrollment



Wisconsin Department of Public Instruction



P.O. Box 7841



Madison, WI  53707-7841



(608) 267-9101 or toll-free (888) 245-2732



maryjo.cleaver@dpi.wi.gov
1

