MAKING OPEN ENROLLMENT SPECIAL EDUCATION DECISIONS

NONRESIDENT SCHOOL DISTRICT
(January 2012)

1. Statute
Wis. Stats. § 118.51 (5) (a) 4. and 6. provide that a nonresident school board may consider:

Whether the special education or related services described in the child’s individualized education program under s. 115.787 (2) are available in the nonresident school district or whether there is space to provide the special education or related services identified in the child’s individualized education program, including any class size limits, pupil-teacher ratios or enrollment projections established by the school board. 

Whether the child has been referred to his or her resident school board under s. 115.777 (1) or identified by his or her resident school board under s. 115.77 (1m) (a) but not yet evaluated by an individualized education program team appointed by his or her resident school board under s. 115.78 (1). 

Wis. Stats. § 118.51 (4) (a) requires the school board to adopt policies specifying:

· Its acceptance and rejection criteria under sub. (3) (a) 2. 

· A statement of the preference required under sub. (3) (a) 2.

Wis. Stats. § 118.51 (12) (a) provides the following:

If the individualized education program for a pupil, developed or revised under s. 115.787 after a child begins attending public school in a nonresident school district under this section, requires special education or related services that are not available in the nonresident school district or if there is no space to provide the special education or related services identified in the child’s individualized education program, including any class size limits, pupil-teacher ratios or enrollment projections established by the nonresident school board, the nonresident school board may notify the child’s parent and the child’s resident school board that the special education or related service is not available in the nonresident school district.  If such notice is provided, the child shall be transferred to his or her resident school district, which shall provide an educational placement for the child under s. 115.79 (1) (b). 
2. School Board Policies

If the nonresident school board wishes to consider the availability of special education or related services in the district, or whether it has space to provide the special education or related services, or whether the child has been referred for an initial special education evaluation but has not yet been evaluated, the board must specify this in the open enrollment policy.  If the board wishes to consider whether there is space to provide the special education or related services, the board must specify the criteria it will consider when making the determination:

· Class Size Limits or Student Teacher Ratios

· Enrollment Projections 

· Other Considerations Concerning Space in the Special Education or Related Services.  The policy may not specify that it cannot provide services to students with a specific disability.  The policy can only consider program/services and space.  
The school board is not specifically required to adopt policies concerning the availability of or space in special education in the event that an open enrolled student’s individualized education program (IEP) is developed or revised after the student begins attending the nonresident school district.  However, it is recommended that the school board adopt a comprehensive open enrollment policy that contains all criteria it will use in making open enrollment decisions.  
3. A Student May Not Be Denied Open Enrollment Based on the Student’s Disability
Both state and federal laws prohibit discrimination against a student based on the student’s physical, mental, emotional or learning disability.  
The application may only be denied based on the availability of or space in the special education or related services required in the student’s IEP.  The board may not deny open enrollment based on the student’s eligibility for or need of a reasonable accommodation under [need citation]. 
4. Availability of or Space in the Special Education or Related Services Required in the Student’s IEP

A nonresident school board may not deny a student’s open enrollment because the student has a physical, mental, emotional or learning disability.  The student’s application may only be denied if the district does not have the special education or related services required in the child’s IEP, or does not have space. 

Further, the nonresident school board may not deny a student’s open enrollment because the student has a specific disability.   Thus, for example, a board may not make a determination that it cannot serve students who are visually impaired.  The board must examine the student’s IEP to determine whether it has the specific special education or related services required in the student’s IEP.  The board may not consider any reasonable accommodation specified in a “Section 504” plan. 
The board should not make any assumptions about the special education or related services the child needs based on the identified disability.  The board must review the specific IEP and consider the specific special education and related services required in the IEP.  

The board must have criteria for determining whether it has space in any special education or related service.  The criteria may be a specific class size or student-teacher ratio in a particular classroom or related service.  Alternatively, many school districts adopt a case-load factor or other method of determining the resources needed based on the level of the child’s needs.  The board may consider the child’s IEP as a whole, but must be able to explain on appeal why it cannot provide the special education and related services the child needs.  
5. Referred for an Initial Evaluation That Has Not Been Completed

This statutory provision applies only when the child has been identified as possibly having a disability or has been referred for an evaluation that has not been completed.  
This reason may no longer be used to deny a student who has been identified as a child with a disability but who does not have a current IEP. 
The nonresident district is not required to deny open enrollment.   If the district approves the open enrollment in this instance, the district may review the student’s IEP when it is developed and consider at that point whether it has the special education/related services and space.  

6. Acting on Applications for Students with Disabilities Without Current IEPs
It is not unusual for students in private schools or home-schooled students to have been found sometime in the past to have a disability, but who do not have a current IEP.   

Beginning with the 2012-13 application period, the procedures for handling these applications must be as follows:

· If the student has an outdated IEP, the decision should be based on the special education and related services required in the most recent IEP.  
· If the student was found to have a disability, but the parent refused consent for placement, the student is not considered a student with a disability under IDEA and subch. V of ch. 115, Wis. Stats.  Thus, the student’s application can be denied only for the same reasons that apply to nondisabled students.  

· If the parent has revoked consent for special education, the student is not considered a student with a disability under IDEA and subch. V of ch. 115, Wis. Stats.  Thus, the student’s application can be denied only for the same reasons that apply to nondisabled students.  

· If an IEP cannot be obtained for the student, the nonresident district should review the most recent evaluation for the student.  

· If neither an IEP nor an evaluation is available, the student’s application can be denied only for the same reasons that apply to nondisabled students.  
· If the resident school district has not provided a copy of the IEP or evaluation, the nonresident school district may attempt to obtain a copy of the IEP and/or evaluation from the parent.  
If the student’s application is approved and the student begins attending the nonresident school district, the district must treat the student as a transfer student.
 
7. Special Education or Related Services Not Available or No Space Based on an IEP Developed or Revised After the Student Begins Attending the Nonresident School District

The key to this provision is that there is an IEP “developed or revised” after the student begins attending the nonresident school district.  

The criteria that may be considered are the same criteria the board uses when it considers open enrollment applications.  

8. Acting on Applications for Two-Year-Old Children in Birth to 3 Programs

A child who is not yet three may apply for open enrollment, as long as the child will be three years old on or before the 3rd Friday in September and the child receives special education or related services on or before the 3rd Friday in September.  
If a school board receives an application for a two-year-old, it may do one of the following:
· Approve the application.  Once the child is evaluated and an IEP developed, the board may review the IEP and consider at that point whether it has the special education or related services and whether it has space.  

· Deny the application, if the child has been referred for a special education evaluation that has not been completed.  If an IEP is developed prior to the beginning of the school term, the nonresident board may then approve the application, if it wishes.  
· Deny the application, if the child has not been referred for a special education evaluation.  The reason for denial in this case is that the child does not meet the age requirement to attend school.  (That is, a child must be at least four in order to enroll in school, unless the child has been found to have a disability.  Until the child is found to have a disability, the child does not meet the age requirements to attend school.)  If an IEP is developed prior to the beginning of the school term, the nonresident board may then approve the application, if it wishes.  
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�  Upon transfer, the new LEA, in consultation with the parents, must provide FAPE to the student, including services comparable to those described in the IEP from the previous LEA, until the new LEA either (1) adopts the student’s IEP from the previous LEA; or (2) develops, adopts and implements a new IEP.  Upon transfer, the LEA may adopt the existing evaluation and the eligibility determination or may conduct an evaluation of the student. 
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