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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Milwaukee Public Schools 
	Case No.:  LEA-04-024




FINAL DECISION AND ORDER


The Parties to this proceeding are:

	[Student], by

Attorney Monica Murphy

Wisconsin Coalition for Advocacy

2040 W. Wisconsin Avenue, Suite 678

Milwaukee, Wisconsin 53233
	Milwaukee Public Schools, by

Attorney Susan Bickert

Milwaukee City Attorney's Office

200 E. Wells Street, No. 800

Milwaukee, Wisconsin 53202-3551


On July 28, 2004, the Department of Public Instruction received a request for a due process hearing under Subchapter V, Chapter 115, Wis. Stats., and the federal Individuals with Disabilities Education Act (IDEA), from the attorney for [Mother], who is a parent of [Student] (the “Student”).  A due process hearing was held on November 22 and 23, 2004, in the offices of the Milwaukee Public Schools (“MPS”).  Counsel for the parties filed simultaneous post-hearing briefs on December 15, 2004, and filed memoranda in response to the opposing briefs on December 17, 2004.  

The Parent challenges MPS’s determination that the Student’s current IEP (with an ending date of May 27, 2005) be implemented at Dover Elementary School, which is an MPS school.  The Parent contends that the IEP should be implemented at a private school known as St. Francis Children’s Center, which is where MPS has implemented the Student’s IEP’s since March 2002.  For the reasons described below, the MPS’s determination to implement the IEP at Dover Elementary School is sustained, and thus the Parent’s requested relief of continued placement at St. Francis Children’s Center is denied.

Findings of Fact

1. [Student] (the “Student”) is eight years of age (date of birth, XXXXXX).  He currently attends St. Francis Children’s Center (“St. Francis”), a private school located at 6700 North Port Washington Road in Glendale.  [Student] resides with his mother (the “Parent”) in the City of Milwaukee in an area served by Milwaukee Public Schools (“MPS”). 

2. The Student has been identified as a "child with a disability" within the meaning of state and federal special education laws, with identified disabilities of autism, cognitive disability, and speech and language impairment. 

3. The Student presently shows significant delays in all areas and requires an alternate curriculum in adaptive skills, academic skills, motor skills, speech and language development, and social skills.  He requires small group instruction and individual instruction to continue to progress.  He is generally nonverbal except from time to time will produce the words “ma,” “hi” and “bye.”  The Student communicates using a combination of manual signs and vocalizations.  He has a repertoire of five manual signs.  He taps, hits, and pushes to get the attention of peers.  He inconsistently attends to picture stimuli used in a picture communication system.  He has responded positively to “discrete trial learning” techniques.  

4. The Student requires assistance and “hand over hand” guidance with all dressing tasks.  His toileting skills are in the early stages.  He wears a “onesie” to keep bowel movements contained, but he does not indicate when he is wet or soiled.  From time to time he will engage in smearing his feces, though the “onesie” serves to inhibit this behavior.  He uses an adaptive spoon, fork and scoop plate.  He requires adult assistance on the playground to assist with safety concerns.  His gross motor skills are below expected levels, and his fine motor skills are at the age 18-23 month level. 

5. MPS first developed an IEP for the Student on July 22, 1999 and placed him in MPS schools where he continued to receive special education until October 2001, when the Parent removed him and placed him in a non-MPS school.  In March 2002, MPS determined that it would implement the Student’s IEP at a private school known as St. Francis Children’s Center, located at 6700 North Port Washington Road in Glendale, which is approximately 17 miles from the Student’s current residence.  MPS continued placement at St. Francis through July 2004.  During the pendency of these proceedings, the Student has continued to receive special education and related services at St. Francis. 

6. St. Francis is a birth-to-three provider for Milwaukee County and Ozaukee County, and also offers integrated programs for children ages four-weeks through kindergarten age.  For the academic year 2004-2005, there are about 120 children enrolled at St. Francis.  From time to time, St. Francis contracts with area school districts to provide early childhood programs for children in preschool and kindergarten.  The oldest children in regular education classes at St. Francis are kindergarten age. 

7. St. Francis has a program for children with autism that it developed in 2001, serving students whose ages have ranged from three through eleven years.  Since its inception, the highest enrollment in this autism program has been seven students.  For the current academic year, three children are enrolled in the St. Francis autism program – a nine-year old, an eight-year-old (the Student), and a five-year-old.  These three children are non-verbal, but the Student is the lowest functioning among them.  The autism classroom at St. Francis is presently staffed by a special education teacher and two aides. 

8. MPS developed the Student’s current IEP on May 28, 2004 for the 2004-2005 academic year.  This IEP has an ending date of May 27, 2005.  The educational program in this IEP would provide the Student a free appropriate public education.  The IEP is presently being appropriately implemented at St. Francis during the pendency of these proceedings.

9. The current IEP contains the following six measurable annual goals for the academic year:

a. “Improve self help skills from an approximate two-year level to an early three-year level.”  Accommodations or modifications necessary to meet the goal and its benchmarks include one-to one assistance and “hand over hand” techniques as needed.

b. “Increase active participation in hands-on classroom activities as demonstrated by successful completion of precision tasks, those requiring adequate hand strength, scissors cutting, and prewriting tasks, 3 of 5 opportunities each school day.”  Accommodations or modifications that may be necessary to meet this goal and its benchmarks include utilizing “hand over hand” guidance and providing seating that provides adequate trunk and foot support for tabletop activities.

c. “Increase pre-academic skills by mastering 4 out of 6 [specified] benchmarks.”  These six benchmarks include the Student accomplishing the following: (1) responding to his name by looking 70% of the time; (2) responding to “stop” and “no” 60% of the time; (3) imitating motor movements with an object 50% of the time; and (4) setting a single-piece puzzle with limited physical prompting 50% of the time.  Accommodations or modifications necessary to meet the goal and its benchmarks include individual assistance, hand over hand assistance, and discrete trial learning.

d. “Improve social interaction and play skills by mastering at least 4 or 6 [specified] benchmarks.”  These six benchmarks include the following: (1) asking for attention without hitting, in 80% of the opportunities; (2) playing appropriately with cause and effect toys, books, and similar items, 60% of the time; and (3) responding to social reinforcers 50% of the opportunities.  Accommodations or modifications necessary to meet the goal and its benchmarks include one-to-one assistance, hand over hand technique, and modeling and demonstration. 

e. “Improve gross motor skills from a three-year level to an early four-year level.”  Accommodations or modifications necessary to meet the goal and its benchmarks include one-to-one assistance, hand over hand, and physical prompting and guiding 

f. “Spontaneously use manual signs or picture communication symbols … to request preferred items in 70% of opportunities.”  Accommodations or modifications necessary to meet the goal and its benchmarks include providing physical prompts during picture communication system training, and hand over hand assistance when learning new manual signs.

10. According to the IEP, the Parent is to receive information regarding the Student’s progress on the goals and benchmarks by daily written or oral communication from MPS.

11. The current IEP provides for the following specialized instruction for advancing toward the annual goals and otherwise to provide a free appropriate public education:  

· Two hours per day in the area of preacademic skills.

· Ninety minutes per day in the area of social and behavior skills.

· One hour per day in the area of fine and gross motor skills.

· Ninety minutes per day in the area of adaptive skills.

· Two thirty-minute periods per week in the area of expressive language.

12. The current IEP provides for the following “related services”:

· Two thirty-minute periods per week of occupational therapy.

· A seat harness as part of daily transportation services.

13. The current IEP provides for the following “supplementary aids and services”:

· Meal time supervision.

· Close adult supervision within 3 to 5 feet due to Student’s lack of safety awareness.

· Use of discrete trial learning on fine motor tasks, tabletop tasks, and attending tasks.

· Sensory experiences to include use of swings, various balls, lighting, tactile activities, climbing equipment, movement activities, use of weighted objects, resistive toys, supervised use of chewing toys, musical toys, exposure to vibration experiences, balance experiences.

14. At the IEP team meeting on May 28, 2004, the IEP team determined to implement the IEP at St. Francis until July 30, 2004, and proposed to continue implementing the IEP thereafter at one of four specified MPS schools with autism programs.  The IEP team deferred identifying at which of these four schools the IEP would be implemented in order to allow the Parent first to visit each one with the view toward her concluding that at least one of the four would be appropriate.  The Parent visited the four schools and found none to be suitable.  Thereafter, on November 5, 2004, the IEP team determined to implement the IEP at Dover Elementary School (“Dover”), an MPS school, located at 690 East Dover Street in the City of Milwaukee, in a self-contained classroom for students with autism, with a projected date of implementation of January 3, 2005.  The Parent challenges this determination in this proceeding.

15. Dover is located approximately eight miles from the Student’s current home.  Dover is not the school that the Student would attend if he were not disabled, because the Student’s “neighborhood school” is not configured to implement the Student’s current IEP.  Dover has approximately 375 students in grades three-year-old kindergarten through fifth grade.  About ten percent of the Dover students have special needs.  Dover has a dedicated classroom for students with autism, which is where the Student would receive most of his educational services.  The school also has another dedicated classroom for children in an emotionally disturbed program.  The school also educates students with learning disabilities and students with speech and language needs.

16. Dover’s program for students with autism is new to Dover for the academic year 2004-2005.  This program presently serves seven children with autism -- six first-graders and one third-grader.  The present students occupy different places along the autism “spectrum.”  Two students function in the “lower functioning” part of the spectrum (though the Student is lower functioning than these two students), two other students function toward the higher end of the spectrum, and the remaining three students are in between. 

17. The autism classroom at Dover is presently staffed by four adults – (1) the teacher, (2) a paraprofessional, (3) a “Handicapped Children’s Assistant,” and (4) an aide who is assigned to work with one of the students.  The current staffing is appropriate for the current student population in the classroom, but the staffing level could be increased as the needs of the classroom population may require.  If the Student were to attend Dover and thus become the eighth child in the class, MPS contemplates conducting an “IEP review” to assess the need for a one-on-one assistant for the Student in the Dover classroom. 

18. At Dover, the Student would eat lunch in the same room as regular education students and would participate in school-wide activities with regular education students.  Four days a week for fifteen minutes a day, certain regular education students come to the self-contained autism classroom to work with and among the disabled students assigned to that classroom. 

19. At Dover, the Student could receive discrete trial learning in the main classroom as well as in a adjacent smaller room, which is windowed and furnished with a desk and chair, that is also integral component of the Dover autism program.

20. At Dover, the equipment required by the IEP to provide sensory experiences is available and accessible, though a “sensory swing” may need to be located outside the autism classroom.  

21. The playground at Dover where the Student would play is enclosed and has two openings that adults can stand in to prevent the Student from running or wandering out of this fenced area into a nearby street.

22. The administration and staff at Dover possess the necessary education, training and experience to provide a free appropriate public education to the Student at Dover as specified by the current IEP.  

23. The administration and staff at MPS and Dover are capable of meeting the IEP’s daily communication requirement with the Parent.

24. The physical layout at Dover, with the autism classroom on the second floor and a single boy’s bathroom in the basement, where the Student’s toileting needs would be attended to, is not an optimum configuration but would not thwart the effective implementation of the IEP at Dover. 

25. MPS has the resources to provide necessary support to and augmentation of the professional staffing in the autism classroom at Dover to assure delivery of the special education and related services to the Student at Dover. 

26. The special education and related services, the supplementary aids and services, and program modifications and supports required by the current IEP can be delivered to the Student in the autism program at Dover. 

27. The Student’s IEP can be implemented at Dover without substantially diminishing the educational services provided other children in the autism class at Dover.

28. The self-contained autism classroom at Dover is a less restrictive environment than the self-contained autism classroom at St. Francis.

29. Implementation of the IEP at Dover Elementary School would provide the Student with a free appropriate public education in the least restrictive environment. 

Conclusion of Law

Implementation of the IEP at Dover Elementary School would provide the Student with a free appropriate public education in the least restrictive environment.  

Discussion

Implementation of IEP at Dover Elementary School

The Parent challenges MPS’s determination to implement the IEP at Dover rather than at St. Francis.  She does not challenge the adequacy of the current IEP for providing a free appropriate public education.  The Parent is satisfied with the manner in which St. Francis has implemented the Student’s IEP’s and contends that the present IEP cannot be appropriately implemented at Dover.  The Parent identifies the following “barriers” to appropriate implementation of the IEP at Dover:

· Dover is insufficiently staffed to provide the special education services required by the IEP. 

· The existing curriculum and classroom at Dover is configured for higher functioning students and must be modified to implement the Student’s IEP, which would adversely affect the other students’ education. 

· There separate room for individualized instruction at Dover is inadequate. 

· Equipment such as “sensory swings” and climbing equipment for providing “sensory experiences” would be more difficult to provide at Dover than is presently provided at St. Francis.

· The staff at Dover will have difficulty keeping the Student safe during recess because the outdoor play area is not completely enclosed.

· The location for diaper changing is inadequate because it is two floors below the classroom level.

· Dover will have difficulty maintaining daily communication with the Parent.

A preponderance of the evidence supports MPS’s determination that it has the capacity to overcome the claimed obstacles and implement the IEP at Dover to provide a free appropriate public education.  The educators involved in the development of the IEP, and those who will be involved in its implementation, have substantial know-how and experience in constructing and providing appropriate special education services for children with autism spectrum disorder, no matter where the child may be along the “autism spectrum.”  These educators (Stringer, Hewitt, Boling, Laber, Erdmann, Barczak, and Sibila) testified and exuded impressive motivation and commitment toward providing appropriate educational services to children with autism.  All were confident that the IEP could be appropriately implemented at Dover.  The evidence reasonably supports their conclusions.  It is not the province of an impartial hearing officer to second-guess the reasonable professional judgment of school administrators, even if there is the potential that such a reasonable judgment could later prove to be mistaken.  See School District of Wisconsin Dells v. Z.S., 295 F.3d 671, 676-77 (7th Cir. 2002).

Staffing at Dover

The classroom at Dover is presently staffed full time by one teacher and two assistants, as well as by a one-to-one aide designated for one of the students.  The children there also receive itinerant services from other educators, such as occupational therapists and speech therapists, as may be required by their IEP’s.  The LEA Representative involved in the Student’s current IEP recognized that with the addition of the Student to the classroom that the IEP team would likely have an “IEP review” to assess whether the Student would require a one-to-one aide at Dover.  The IEP as presently written does not require that the Student have a one-to-one aide.  

MPS has established that it has the capacity to provide at Dover the specialized instruction, supplementary aids and services, and program modifications and supports required by the IEP.  The addition of the Student to the classroom will doubtless present additional challenges to an already challenging professional environment for all the staff who would be involved in providing services to the Student.  However, the special education teacher and those who would support her evinced an adaptive attitude to such challenges and an eager readiness toward meeting these additional challenges to provide the required services to the Student.  Their confidence is grounded in the resources available to them, and their training, experience and will to succeed.  Their confidence is neither misplaced nor unfounded.  Their determined view that they can implement the IEP at Dover, though certainly ambitious, is not unreasonable. 

Modifications to Existing Curriculum and Classroom

The Parent asserts that the current classroom curriculum, which was developed for the present higher functioning students and which includes daily art projects, games, and involves some students attending to a single activity for 15-20 minutes at a time, is too advanced for the Student.  She believes also that the current practice of leaving objects out on surfaces is not suited to the Student because he sometimes dumps or throws such objects.  The Parent believes the current curriculum and classroom would have to be modified to implement the Student’s IEP, but that to do so would adversely affect the educational services being delivered to the present students.

Though implementation of the IEP in the current Dover autism classroom appears to be far from an easy or simple task, the evidence does not establish that it will be “virtually impossible” to do so as the Parent contends.  (Parent’s Brief, p. 11).  There was considerable sentiment among the MPS witnesses that the Student would likely receive a greater educational benefit at Dover than at St. Francis, in large part because at Dover he would be grouped with some higher functioning autistic peers, who could provide positive models for him.  The special education teacher was better positioned than any witness to assess the impact the Student would have on her ability to meet the needs of all her students.  She expected to be able to make the necessary modifications in the classroom to meet the requirements of the Student’s IEP without adversely affecting the services delivered to the present students.  The LEA representative for the Student’s IEP expected that there could be a one to two week transition period for the current students in the autism classroom to adjust to a new student being present in the classroom.  

The reasoned professional judgments of the LEA Representative and the special education teacher are accorded substantial weight.  The judgment that the IEP can be implemented to the Student in the current autism classroom along with the present students in the classroom is not unreasonable. 

Space for Individualized Instruction

The Parent is concerned about the absence of a “quiet non-cluttered place for discrete trial learning” as exists at St. Francis.  (Brief p. 12).  

The space for the autism program at Dover includes a smaller room apart from the larger main classroom.  It is identified as a “coatroom” in the testimony, but it is windowed and is furnished with a desk and chair.  This room is used for the conduct of individual discrete trial learning, including hand over hand guidance, as may be necessary.  (Tr. 162).  It is sufficient to allow for private individualized instruction apart from the distractions of the main classroom.  

While the separate room presently used at St. Francis may be somewhat superior to the corresponding room at Dover, the room at Dover is sufficient for providing instruction away from distractions of the main classroom.

Sensory Needs

At Dover, the equipment required by the IEP to provide sensory experiences is available and accessible, though the Student may need to go to a different area for climbing and swinging experiences.  This configuration is not unlike that which exists at St. Francis, where sometimes the Student goes to the therapy gym for climbing and “rolling around” experiences. 

Safe Play Area

The fenced outdoor play area at Dover is configured such that an adult situated at each of the two approximate five-foot wide entrances to the area should be sufficient to prevent the Student from dashing out into the nearby street.

Toileting

The Student’s classroom at Dover would be on the second floor.  There is a boy’s bathroom in the basement of the building in which MPS would intend to change diapers.  The Student is capable of traversing stairways, so the steps would not impede his movement to the basement.  This bathroom is large enough to accommodate the two adults necessary to be involved in changing diapers.  The bathroom would be closed to others during changing, or in some cases a privacy screen could be used.  The location of the bathroom in the basement is not an optimum configuration, but it does not impede implementation of the IEP at Dover.  

From time to time the Student smears his feces.  St. Francis has adopted effective strategies that have curbed this behavior.  There is no evidence to show that the staff at Dover would not be just as effective in addressing and attending to this behavior as the staff at St. Francis.

Communication with Parent

The IEP provides that MPS will inform the Parent of the Student’s progress through “daily communication (verbal or written),” though it notes that the Parent’s “preferred type of communication includes verbal and logged phone calls.”  The staff at St. Francis has been communicating with the Parent by telephone on a daily basis, often handling multiple telephone calls in a day.  When the Student was previously enrolled in MPS, MPS had obtained a restraining order against the Parent as a result of claimed abusive telephone contacts to the MPS central office.  The Parent contends that the staff at Dover would not communicate adequately with her.  The evidence is insufficient to establish that the school is not capable of meeting the communication requirements set forth in the IEP.

Summary

MPS has demonstrated that it reasonably determined that it can implement the Student’s IEP at Dover to provide the Student a free appropriate public education.  

Implementation of IEP in the Least Restrictive Environment

State and federal law require MPS to educate children with disabilities in the “least restrictive environment” (LRE).  See Wis. Stat. § 115.79; 20 U.S.C. 1412(a)(5).  The general LRE requirement is described also in federal regulation, 34 C.F.R. § 300.550(b), which provides as follows: 

(b) Each public agency shall ensure—

(1) That to the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are nondisabled; and 

(2) That special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily. 

Dover is a less restrictive environment than St. Francis for the Student.  At St. Francis, the Student is wholly removed from the regular education environment for a non-disabled eight-year-old because there are no like-aged non-disabled peers and only one like-aged disabled peer.  At Dover, certain regular education students regularly participate in the autism classroom, and the Student would have multiple other opportunities for daily contact with like-aged regular education students.  Placement in the self-contained autism classroom at Dover would be a step forward in integrating the Student into the regular education environment over the course of his educational career.  Moreover, though not the Student’s “neighborhood school,” Dover is about nine miles closer to his home than St. Francis.

The current IEP could be appropriately implemented both at Dover and at St. Francis.  St. Francis has earned the Parent’s trust and confidence by appropriately implementing the Student’s IEP in recent years.  It is understandable that the Parent would wish to maintain this status quo by having the Student continue St. Francis.  MPS, however, having reasonably concluded that the IEP can be implemented at Dover, is justified in selecting Dover over the more restrictive educational environment at St. Francis.  

ORDER

MPS’s determination to implement the current IEP at Dover Elementary School commencing on January 3, 2005 is sustained.


Dated at Milwaukee, Wisconsin on December 30, 2004.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 N. 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone: (414) 227-1860




By:__________________________________________________

William S. Coleman, Jr.

Administrative Law Judge

\

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT: Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under Wis. Stat. §115.80(7), or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.  A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.  The Division of Hearings and Appeals will prepare and file the record with the court only upon receipt of a copy of the appeal.


