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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Verona Area School District
	DECISION

Case No.:  LEA-05-003





The parties to this proceeding are:


[Student], by 
[Father] and [Mother]
XXXXX
Verona, WI 53593


Verona Area School District, by

Attorney Jeffery A. Schmeckpeper

Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY

On February 15, 2005, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Act (IDEA) filed by [Mother] and [Father] (the “Parents”) on behalf of [Student] (the “Student”) against the Verona Area School District (the “District”).  The Department of Public Instruction referred the matter to the Division of Hearings and Appeals for hearing.  Prehearing telephone conferences were held on February 28, March 4, April 6, April 21, and May 12, 2005.  The due process hearing was held on June 8 and 17, 2005, and the record closed on July 20, 2005.  The decision deadline was extended to August 3, 2005 at the request of the parties.

ISSUES

1. Did the District fail to invite a representative from Community Living Alliance to the Student’s IEP team meetings for the 2004-2005 school year and fail to excuse the Student from school to receive transition services from Community Living Alliance and the Division of Vocational Rehabilitation?

2. Have the Parents improperly refused to consent to an exchange of information between the District and the Division of Vocational Rehabilitation related to the Student?

3. Did the District inappropriately change the Student’s schedule for the 2004-2005 school year, without the Parents’ consent, to include English II and World History?

4. During the 2004-2005 school year, did the District inappropriately change the Student’s grades from prior school years in English 9, desktop publishing, and integrated science?

5. During the 2004-2005 school year, did the District inappropriately change the Student’s positive behavior management plan (behavior protocol)l and accommodations/modifications by failing to consider the Student’s medical and social/behavioral needs?

FINDINGS OF FACT

1. The Student (date of birth: XXXXXX) is a child with a disability in need of special education who attends the Verona Area High School in the District.  The Student meets the eligibility criteria for autism and a speech and/or language impairment.  (Ex. 1)   

2. The District held several IEP meetings in April 2004 to develop the Student’s IEP for the 2004-2005 school year.  On April 28, 2004, the IEP team developed the Student’s annual IEP and transition statement and determined the Student’s placement for the 2004-2005 school year.  The Parents attended and participated in the April 2004 IEP meetings.  (Ex. 1)   

3. In October 2004, the District held IEP meetings to review/revise the Student’s IEP, to review services provided by the Division of Vocational Rehabilitation (DVR), to review the Student’s schedule, and address his absences from school.  The District hired an outside facilitator to participate in the October 2004 IEP meetings.  The Parents attended the October IEP meetings.  (Ex. 5, Tr. 52:15-19) 

4. The District did not invite Community Living Alliance (CLA) to any of the IEP meetings held in April and October 2004.  (Ex. 1 and 5)  The District did invite a representative from the DVR to the IEP meetings held in October 2004.  (Ex. 5) 

5. The District’s invitations to the IEP team meetings informed the Parents that “You may bring other people who have knowledge or special expertise about your child to the meeting with you.”  (Ex. 1 and 5)

6. Community Living Alliance (CLA) is a non-profit community-based organization that provides supports and health care services to people with disabilities.  CLA receives funding from the Wisconsin Department of Health and Family Services and Dane County Human Services.  During the 2004-2005 school year, the Student received services through CLA’s medical assistance personal care program, pursuant to his doctor’s orders.  CLA trained a personal living assistant to provide the Student with assistance in personal care tasks such as bathing, grooming, meal preparation, and light housekeeping.  (Ex. 12)  In addition to personal living skills, the assistant also worked with the Student on academic subjects such as math, reading, social studies, history, and spelling.  (Tr. 199:1-4)
7. The Student’s personal living assistant provided services to the Student at home in the mornings, causing the Student to miss the first two class periods of school.  (Tr. 51:10-19)  On January 7, 2005, the Parents informed the District that CLA was the organization providing the personal living assistant’s services to the Student.  (Ex. 9, Tr. 96:3-19)

8. The Student’s IEP for the 2004-05 school year did not provide that the Student would receive transition services from a CLA personal living assistant.  (Ex. 1, Tr. 51:2-9)

9. The District did not excuse the Student from school to receive services from the CLA personal living assistant at home during school hours.  (Ex. 14, Tr. 102:22-25, 103:1-15, 104:1-106:1)

10. The Student’s IEP for the 2004-2005 school year did not provide for a shortened school day.  (Ex. 1, Tr. 22:9-12)  In the past, the Student had attended school for less than a full school day.  For example, the Student’s Reevaluation Report, completed in February 2004, states that “[The Student] continues to increase his total number of hours at school per day.  He now attends 6 of the 7 hours; returning home 2nd hour for home tutoring and coming to school for the remainder of the day.”  (Ex. 1)

11. The Student’s 2004-2005 IEP did not include a class schedule.  (Ex. 1, Tr. 22:15-17)

12. On May 27, 2004, the Student and Parent filled out and signed a course request form for the 2004-2005 school year that listed the following classes:  English 11, specially designed social studies, adaptive physical education, specially designed health, video production/stagecraft 2, speech language therapy, specially designed math, and personal care.  (Ex. 2, Tr. 24:16-25)  
13. When the 2004-2005 school year began, the Student’s class schedule included English 11 and World History, which was a specially designed social studies class.  The Student’s special education teacher was going to provide support to the Student in English 11.  (Tr. 25:2-25 and 26:1-21)

14. The Student’s 2004-2005 IEP included three annual goals, #4 - #6, that related specifically to transition.  In addition, some of the short-term objectives and benchmarks for annual goals #2 and #3 related to transition.  Annual goal #4 stated that the Student would participate in three job shadows and two volunteer positions during the 2004-2005 school year. The IEP’s summary of transition services needs, page I-13, indicates that the Student would have a job coach to gather information at the work sites.   (Ex. 1)

15. The District arranged for two work experiences for the Student, to be funded by DVR, during the 2004-2005 school year.  (Ex. 21 and 23, Tr. 54-56 and 135:12-19)  The Student did not participate in those work experiences, but the Parents arranged a different work experience for the Student which DVR funded.  (Ex. 22 and 24, Tr. 57:1-21, 114:1-3, and 115:3-5)  The District was not involved in coordinating that work experience and did not approve it.  (Tr. 116-118)  The District did not excuse the Student from school for the private work experience arranged by the Parents because it had not been approved by the District as part of the Student’s educational program.  (Tr. 120:1-20)

16. The Student’s IEPs from past years specified that his final grades should be either letter grades or pass/fail grades.  (Ex. 17) 

17. During the 2004-2005 school year, the District changed the Student’s grades in three classes from prior years – English 9, desktop publishing, and integrated science -- from pass/fail grades to letter grades on his transcript. The District made these changes to ensure that the Student’s final grades on his official transcript complied with the requirements of his past IEPs. (Tr. 106-110, Ex. 18-20)

18. The IEP team made changes to the Student’s behavior protocol and accommodations/modifications in the 2004-2005 IEP.  (Tr. 29:13-14, 35:6-10) 
DISCUSSION

Community Living Alliance
The federal regulations implementing the IDEA
  require that, for a child who will be receiving transition services, the school district must “invite a representative of any other agency that is likely to be responsible for providing or paying for transition services” to the IEP meeting.  34 CFR § 300.344(b)(3)(i).  An agency that is responsible for providing transition services, known as a “participating agency,” is defined in the regulations as “a State or local agency, other than the public agency responsible for a student’s education, that is financially and legally responsible for providing transition services to the student.”  34 CFR § 300.340(b).

There is no dispute that the District did not invite CLA to the IEP meetings held to develop and review/revise the Student’s IEP in April and October 2004.  In fact, the District was not even aware that CLA was providing any services to the Student until January 7, 2005.  The District informed the Parents that they could invite persons with knowledge of the Student to IEP meetings, but inexplicably, the Parents did not invite a CLA representative.  (Tr. 225:21-25)

The CLA personal living assistant provided services to the Student pursuant to doctor’s orders.  He did not provide transition services pursuant to the Student’s IEP.  CLA was not a “participating agency” under the federal regulations that was legally responsible for providing transition services to the Student.  Therefore, the District was not legally obligated to invite CLA to the Student’s IEP meetings.  

The District offered the Student a surviving independently class that covered personal care skills, but the Parent apparently preferred the services at home through CLA.  (Tr. 53:22-25)   Although the District had allowed the Student to attend less than a full day of school in past years, the 2004-2005 IEP did not provide for less than a full day of school.  (Ex. 1, Tr. 22:6-9)  Under Wisconsin’s mandatory attendance law, the Student’s absences from school to receive services through CLA were unexcused.  See § 118.15 and 118.16, Wis. Stats. 
The District is obligated to provide a free, appropriate public education to the Student, and it must comply with the State’s mandatory attendance and truancy laws.  The CLA did not provide transition services to the Student pursuant to his IEP, and the District was prepared to provide similar instruction on personal care skills to the Student. Therefore, the District did not act inappropriately when it failed to excuse the Student from school to receive services from the CLA personal living assistant.
Division of Vocational Rehabilitation
The Parents have alleged that the District failed to offer and provide appropriate transition services to the Student as required by the IDEA.  The Parents rejected the District’s work experiences for the Student on the grounds that they were inconsistent with the Student’s preferences and interests.  Instead, the Parents set up a private work experience for the Student during the school day, arranged for DVR to fund it, and expected the District to excuse the Student from school to work at the job. 

The IDEA does not provide any substantive standard prescribing the level of education to be accorded to children with disabilities.  In Board of Educ. v. Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07 (1982).  If these requirements are met, no IDEA violation will be found.  Id. at 206-07.

With regard to transition, the IDEA requires that, beginning at age 16, a student's IEP must include a statement of needed transition services for the child, including, when appropriate, a statement of the interagency responsibilities or any needed linkages.  See 20 U.S.C. § 1414(d)(1)(A)(i)(II).  The IDEA defines transition services as a coordinated set of activities for a student with a disability that (A) is designed within an outcome oriented process, which promotes movement from school to post-school activities, including post-secondary education, vocational training, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation; (B) is based upon the individual student’s needs, taking into account the student’s preferences and interests; and (C) includes instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, when appropriate, acquisition of daily living skills and functional vocational evaluations.  See 20 U.S.C. § 1401(30). 

There is no evidence in the record that the District failed to comply with the procedural requirements of the IDEA when it developed the Student’s transition goals and transition summary in his 2004-2005 IEP.  The Parents and the Student attended and participated in the many IEP team meetings and raised concerns that were discussed by the IEP team and the facilitator.  
Applying the second part of the Rowley test, the evidence shows that the transition services provided for in the Student’s IEP and the work experiences offered by the District were reasonably calculated to provide educational benefit to the Student.  The District properly considered the Student’s interests, preferences and skills when arranging his work experiences.  (Tr. 113:18-24)  For example, because of the Student’s interest in construction, Kaltenberg Builders was selected as a work site.  (Ex. 23)  The record refutes the Parents’ arguments that the District ignored the Student’s preferences when coordinating his work experiences with DVR.  
When the District learned that the Parents had arranged a work experience for the Student, with funding from the DVR, the District attempted to learn more about the employer and work site so that it could approve the job and provide a job coach.  (Tr. 57:5-25)  However, the Parents denied the District’s request to observe the job site and refused to disclose the employer’s name to the District.  (Tr. 58:1-11)  The Parents offered to have District staff meet the employer one evening at a fast food restaurant (not the job site), but the District declined.

The District was also unable to find out information about the Student’s work experience from DVR because the Parents instructed DVR that all communication with the District had to be through them.  The Parents prohibited direct communication between DVR and the District and refused to allow DVR to share information with the District.  (Tr. 133:2-12)  The Parents believe that DVR’s vocational assessment of the Student that was completed last year at UW-Whitewater was invalid and unreliable, and they did not want DVR to share it with the District.  (Tr. 370:2-25)  They also did not want the DVR counselor to share personal counseling conversations with the District.  (Tr. 371:1-9)
The information sought after by the District related to the Student’s work experience and vocational assessment was reasonable.  In order to develop a coordinated set of transition activities, working with a participating agency such as DVR, it is obvious that the District would need to share and receive information about the Student’s skills and needs with DVR.  Indeed, the Student’s counselor at DVR testified that communication and exchange of information between a school district, the job coach, and DVR is a necessary and typical part of the process.  (Tr. 135:2-11)  
The District is required to provide the Student with a FAPE, and a work experience during the school day was part of the Student’s IEP and FAPE.  The District attempted to work with DVR to set up work experiences for the Student as part of his educational program.  When the Parents rejected the District’s work experiences, it was reasonable for the District to request information about the work experience set up by the Parents in order to determine whether it was an appropriate part of the Student’s educational program. 

Because the Parents essentially refused to provide the District with the necessary information about the work experience, the District was not obligated to excuse the Student from school to work at the private job.  The Student’s absences from school for his private work experience were similar to his absences for home instruction from CLA in that they were not excused absences or exceptions to the State’s mandatory attendance law.

The Parents’ refusal to allow DVR to share information and directly communicate with the District about the Student, at the same time they were rejecting the District’s work experiences for the Student, was unreasonable.  Their concerns about the validity of the vocational assessment and counseling conversations did not warrant or justify their refusal to allow DVR to share information with the District.  The Parents expected the District to cooperate with their private work experience for the Student but refused to cooperate themselves when they prohibited DVR from providing information about the Student to the District.  It is unreasonable and unjust for the Parents to have alleged that the District failed to comply with transition requirements when, by their own actions, they prevented the District from obtaining necessary information about the Student’s vocational skills and work experience.
Class schedule changes
The Student’s 2004-2005 IEP listed special education/specially designed classes but did not include a complete class schedule.  (Ex. 1)  The IDEA does not require that class schedules be included in IEPs.  In May 2004, the Student and Parent completed a course request form for the 2004-2005 school year.  Two of the classes they requested were English 11 and specially designed social studies.  (Ex. 2, Tr. 24:16-25)  

When the 2004-2005 school year began, the Student’s class schedule included English 11 and World History.  The Student’s special education teacher credibly testified that World History is a specially designed social studies class and that she was going to support the Student in English 11.  (Tr. 25:2-25 and 26:1-27)   The District did not inappropriately change the Student’s class schedule, without the Parents’ consent, to include English 11 and World History.

Grade changes
The Student’s IEPs from past years specified that his final grades should be either letter grades or pass/fail grades.  During the 2004-2005 school year, the District changed the Student’s grades in English 9, desktop publishing, and integrated science from pass/fail grades to letter grades simply to ensure that the Student’s final grades on his official transcript complied with the requirements of his past IEPs.  This action by the District did not violate the IDEA or state special education laws.

Behavior protocol and accommodations/modifications changes
The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Rowley, 458 U.S. at 188-89.  

The IDEA establishes a “basic floor of opportunity” for every child with a disability.  The District is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  The IEP of a child educated in a regular classroom should be reasonably calculated to enable the child to achieve passing marks and advance from grade to grade. Id. at 189. 

There is no dispute that the District made changes to the behavior protocol and accommodations/modifications in the Student’s 2004-2005 IEP.  District staff testified in detail regarding changes that were made to the behavior protocol and the accommodations/modifications.  The Student’s special education teacher and his speech and language therapist testified that some changes were made so that the behavior protocol and accommodations were more “developmentally appropriate” for the Student in a high school setting.  (Tr. 30-32 and 76:15-24)  
In addition, changes were made because some interventions, accommodations, or modifications were no longer needed by the Student.  For example, the Student’s special education teacher stated that, based upon her personal observation working with the Student for several years, the Student no longer requires 30-minute sensory breaks but is ready for class after much shorter breaks.  (Tr. 38-39)   Therefore, sensory breaks are still provided for in his behavior protocol and accommodations/modifications, but the 30-minute requirement was deleted.  (Ex. 3 and 4)  This change was actually supported by the testimony of the Student’s CLA assistant who stated that 10-minute sensory breaks typically meet the Student’s needs at home.  (Tr. 213-214)  Finally, some changes were made simply to delete repetition from the Student’s lengthy IEP, to clarify language that was overly broad or unclear, or to avoid restating what would occur naturally in a classroom.  (Tr. 43:1-22 and 44:13-24) 
The Parents pointed out that pages 30-32 of the Student’s 2003-2004 IEP, related to sensory and environmental adaptations, were deleted from the Student’s 2004-2005 IEP.  (Ex. 1 and 30)  The Parents argued that this information should not have been omitted because it was written by an occupational therapist who described the Student’s sensory system needs.  However, it appears that most, if not all, of the information dated back to 2001.  Moreover, page 31 included the statement that “[t]hese are some of the suggested activities for calming, and they will be changing as [the Student] matures and as time progresses.”  (Ex. 30)
Similarly, the Parents also relied on information from the Student’s doctor dated back to 2000 and 2001 to support their position that the accommodations/modifications were inappropriately changed.  (Tr. 319-320)  Information from an occupational therapist and the Student’s doctor that is approximately four years old is of limited relevance to the Student’s behavioral and accommodations needs for the 2004-2005 school year.  However, even considering that information, the evidence does not show that the changes to the Student’s IEP disregarded the Student’s social, behavioral, and/or medical needs.  The testimony of the CLA assistant and the private therapist was also of limited value in that they both lack experience working with disabled students in schools, and the therapist has limited experience working with the Student.  
The Parents alleged that the Student’s failing grades in construction class shows that appropriate accommodations and modifications were not provided to the Student.  However, the Parents admitted that they had the Student stop attending construction class in February or March of 2005. (Tr. 425-426)  The record shows that it was after that time that the Student began to consistently receive failing grades in the class.  (Ex. 66) 
The IDEA does not deprive District staff of the right to apply their professional judgment.  Here, experienced District staff who have worked extensively with the Student properly considered the Student’s needs before proposing changes to his behavior protocol and accommodations/modifications.  The fact that they met before the IEP team meeting to develop revisions to those sections of the IEP is permissible under the IDEA, as long as the changes were discussed by the IEP team at the IEP meeting.  See Appendix A to 34 CFR Part 300, Question 32.  Based on the credible evidence in the record regarding the length and breadth of the IEP meetings held for the 2004-2005 school year, I find the Parents’ claim that the changes to the Student’s behavior protocol and accommodations/modifications were not discussed by the IEP team at an IEP meeting to be unbelievable.
CONCLUSIONS OF LAW

1. The District was not legally obligated to invite a representative from Community Living Alliance to the Student’s IEP team meetings for the 2004-2005 school year and was not legally obligated to excuse the Student from school to receive services at home from Community Living Alliance.  In addition, the District was not legally obligated to excuse the Student from school to participate in a private work experience that was arranged by the Parents and funded by the Division of Vocational Rehabilitation without the District’s involvement.

2. The Parents unreasonably refused to consent to an exchange of information between the District and the Division of Vocational Rehabilitation about the Student’s vocational skills, needs and interests.
3. The District did not change the Student’s schedule for the 2004-2005 school year, without the Parents’ consent, to include English II and World History.

4. The District acted appropriately and consistently with the requirements of the Student’s past IEPs when it changed the Student’s grades in English 9, desktop publishing, and integrated science from pass/fail grades to letter grades on his transcript.

5. The District appropriately changed the Student’s positive behavior management plan (behavior protocol) and accommodations/modifications during the 2004-2005 school year and properly considered the Student’s social, behavioral, medical, and developmental needs when making those changes.

ORDER

It is hereby ordered that the due process hearing request be dismissed with prejudice.

Dated at Madison, Wisconsin on August 3, 2005.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� The transcript citations will list the applicable page number followed by the relevant line number(s).  


� As the issues in this matter relate to the 2004-2005 school year, the IDEA of 1997 is the applicable law, not the reauthorized IDEA of 2004 which, with a limited exception, took effect on July 1, 2005.





