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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Madison Metropolitan School District
	DECISION

Case No.:  LEA-08-004




The parties to this proceeding are:


[Student], by
Attorney Jeffrey Spitzer-Resnick
Disability Rights Wisconsin

131 W. Wilson, Suite 700

Madison, WI  53703

Madison Metropolitan School District, by
Attorney Joanne H. Curry
Lathrop & Clark LLP

PO Box 1507

Madison, WI  53701-1507

PROCEDURAL HISTORY

On February 21, 2008, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) that was filed by Attorney Jeffrey Spitzer-Resnick on behalf of [Parents] (the “Parents”) and [Student] (the “Student”) against the Madison Metropolitan School District (the “District”).  The Department referred the matter to this Division for hearing.

The due process hearing was held on April 14, 2008, and the record closed on May 13, 2008.  The decision is due by May 21, 2008.

ISSUE
Whether the School District violated the IDEA when it failed to pay the tuition costs of the Student’s attendance at the private Little Red Preschool while providing special educational services at the preschool?

FINDINGS OF FACT

1. The Student and his Parents are residents of the District.
2. The Student’s date of birth is [date].

3. On April 9, 2007, the Student was referred to the District for an evaluation to determine his eligibility for special education and related services.  (Ex. 1)

4. At an individualized education program (IEP) meeting held on June 5, 2007, the IEP team determined that the Student qualified for special education services by meeting the criteria for the disability known as significant developmental delay (SDD).  Id.
5. The IEP team developed an IEP for the Student at the June 5, 2007 meeting.  The IEP states that the Student will receive the following special education and related services in the “preschool natural environment”:  direct special education instruction for three hours per week and occupational therapy services for one hour per week direct (except for the first two weeks of the school year) and 30 minutes per month indirect.  Id.
6. The Student’s June 5, 2007 IEP also states that he will receive the following supplementary aids and services:  social stories and picture cues daily throughout the school day, sensory strategies needed to be investigated for efficacy daily throughout the school day, and modeling and reinforcement for regular education staff for 30 minutes per week.  The IEP states that these supplementary aids and services are the sole responsibility of special education staff and will be provided in the preschool natural environment.  In addition, the IEP provides for consultation among school staff for 30 minutes per month in the preschool natural environment.  Id.
7. The IEP states that the Student will participate full-time with non-disabled peers in age appropriate settings, in nonacademic activities, and in extracurricular activities.  Id.

8. The IEP includes four annual goals for the Student.  One of the goals relates to his interactions with peers, stating that:  “[The Student] will demonstrate prosocial behavior by meeting the following objectives 8/10 opportunities:  will engage in back and forth games with peers, will label his feelings and those of others, will play alongside another child without conflict, will accept compromise when suggested by peer or caregiver.” Id. 

9. The Notice of Placement in the IEP states that the IEP will be implemented at “community and home based site.”  It further states that:  “The IEP team, including the parents, strongly feel that [the Student] should be supported in the regular education environment, in an attempt to provide him with successful experiences and learning along with typically developing peers.”  Id.  
10. On page 22 of the IEP, it states that the Student “will be attending Little Red Preschool in Middleton, in the Fall of 2007.”  Id.

11. The IEP contains a page entitled “Community-Based Services for Preschool Students” that states:  “These services are not needed to provide FAPE.  These services are intended to coordinate the provision of non-special education services between the school and community-based settings.”  On this page of the IEP, it lists the Little Red Preschool as the “provider” and the Parents as the “funding source.”  Id.

12. The Student began attending Little Red Preschool full-time in the fall of 2007 when he was three years of age.  The tuition cost of his all-day preschool program is $200 per week.  (Ex. 2, Tr. 35)
13. The Little Red Preschool offers a program of two half-days per week (totaling approximately five hours per week) at a cost of $185 per month.  (Ex. 2)
14. A District-employed special education teacher and occupational therapist have been providing services to the Student, consistent with his IEP, at the Little Red Preschool since the fall of 2007. 

15. The District does not offer a regular education program for preschool age children.  (Tr. 127)
16. The District’s IDEA Implementation Memo regarding Special Education Placement states that a student’s special education placement is a combination of four factors, and the physical location where the student will receive special education and related services is one of those factors.  (Ex. 7) The Implementation Memo further states that the physical location of special education and related services for a pre-kindergarten student is the “natural environment” where the student usually spends time during the day.  The District’s Early Childhood Special Education Placement Guidelines state that a Student’s “family determines the [Student’s] natural environment.”  Id. at p. 58.
DISCUSSION

The IDEA requires that all children with disabilities are offered a free, appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  A public school district’s responsibility to make appropriate educational programs available to children with disabilities at no cost to the parents includes preschool children with disabilities.  See Letter to Neveldine, 22 IDELR 630 (OSEP 1995); Board of Educ. of LaGrange Sch. Dist. No. 105 v. Ill. State Board of Educ., 184 F.3d 912 (7th Cir. 1999).
Pursuant to 34 CFR § 300.116, in determining the educational placement of a child with a disability, including a preschool child with a disability, a school district must ensure that the placement decision is:  1) made by a group of persons, including the parents of the child, and other persons who are knowledgeable about the child, the meaning of the evaluation data, and the placement options, and 2) made in conformity with the least restrictive environment requirements contained in the regulations.  A continuum of services must be available to meet the special education and related services needs of preschool children with disabilities, just as is required for school-age children with disabilities.
When the federal regulations implementing the IDEA were amended in 2006, the U.S. Department of Education commented on the placement of preschool children with disabilities in private preschools, as follows:

Public agencies that do not have an inclusive public preschool that can provide all the appropriate services and supports must explore alternative methods to ensure that the LRE requirements are met.  Examples of such alternative methods might include placement options in private preschool programs or other community-based settings.  Paying for the placement of qualified preschool children with disabilities in a private preschool with children without disabilities is one, but not the only, option available to public agencies to meet the LRE requirements.  We believe the regulations should allow public agencies to choose an appropriate option to meet the LRE requirements.  However, if a public agency determines that placement in a private preschool program is necessary as a means of providing special education and related services to a child with a disability, the program must be at no cost to the parent of the child.

Analysis of Comments and Changes to 2006 IDEA Part B Regulations, 71 Fed. Reg. 46589 (August 14, 2006).

The Department’s Comments are consistent with an earlier guidance letter from the Office of Special Education Programs (OSEP).  In Letter to Neveldine, OSEP stated that:
Under Part B, when a public agency places a child in a private preschool program for the purpose of receiving FAPE, the entire educational program during the time the child is placed by the public agency, including tuition, must be at no cost to parents, and not just the specially designed instruction and related services.  (citations omitted) If the placement team determines that full-day placement in a private preschool which integrates disabled and nondisabled children is the most appropriate placement in which to implement a child’s IEP, the public agency is responsible for the tuition costs associated with providing that placement.  Some private preschools offer both full-time and part-time placement options.  In this situation, if the placement team determines that part-time placement in a private preschool is the most appropriate placement in which to implement a child’s IEP and the parent wants the child to remain in the private preschool longer than what is required in the IEP, the parent would be responsible for any costs associated with the portion of the program not necessary to implement the child’s IEP.  
However, the public agency remains responsible for all tuition costs associated with the part-time placement required to implement the child’s IEP.  22 IDELR 630 (OSEP 1995).
In this case, the District does not operate a public preschool for non-disabled children, and it is not required to do so.  However, the District is required to have IEP teams, or other knowledgeable groups of persons, make placement determinations for preschool children with disabilities based upon their individual needs and to ensure that a full continuum of services is available and considered for preschool children in making placement determinations. 
It is the District’s policy that a preschool child’s family determines the child’s natural environment, and the natural environment is the physical location where the special education and related services will be provided.  (Ex. 7)  Connie Pernitz, the special education support teacher who served as the chairperson and local education agency representative of the Student’s IEP team, testified that it is up to the parents to decide the preschool child’s natural environment – where the child will spend his or her day.  She testified that the natural environment is the “default” location of services but clarified that the IEP team would step in if the natural environment was not the least restrictive environment.  Ms. Pernitz further testified that it is up to the parents to decide whether or not a preschool child with disabilities attends a private preschool.  (Tr. 141-144)
According to Ms. Pernitz, page 22 of the IEP states that the Student will attend Little Red Preschool because the Parents said he was enrolled there, although they did not know for sure if his enrollment would be accepted.  (Tr. 102)  She stated that the IEP team discussed whether a more restrictive environment was necessary for the Student but did not discuss any other preschool settings with non-disabled peers.  (Tr. 103)  

The Determination and Notice of Placement for the Student simply states that the IEP will be implemented at “community and home based site.”  It does not list a specific location or building where the services will be provided to the Student.  (Ex. 1, p. 41)  Elsewhere in the IEP, it states that the Student will attend the Little Red Preschool, but on yet another page of the IEP it states that the services to be provided by Little Red Preschool are not necessary for the Student to receive FAPE.  (Ex. 1, pp. 22 and 40)
A proper Notice of Placement must state a specific physical location where services will be provided to a student.  The Determination and Notice of Placement in the Student’s IEP is not specific as to location and, as such, does not provide legally sufficient notice of placement.  Of course, the reality in this case is that the entire IEP team expected the Student to receive the services in his IEP at the Little Red Preschool, as stated on page 22 of the IEP.  

The semantics game regarding placement that is contained in this IEP looks like an attempt to treat the Student’s attendance at Little Red Preschool as a unilateral parental placement in a private school for which the District is not responsible.  The Parents do not dispute that they had enrolled the Student in Little Red for the fall of 2007.  However, there is no evidence on the record that they enrolled him in Little Red after rejecting a placement offer from the District or that they told the IEP team that the only placement location they would consider for the Student was Little Red.
It is appropriate for the District to give consideration to parents’ wishes about their child’s “natural environment” – the location where educational services will be provided.  After all, parents are participating members of IEP teams who are entrusted to make placement determinations.  However, the District can not abdicate its responsibility of ensuring that an IEP team, not solely the parents, makes the placement determination, including determining the appropriate specific location where the services will be provided.  By allowing parents to decide if they want their children to attend private preschools, rather than having the IEP team determine the appropriate location of services, the District has essentially taken the position that these are unilateral parental placements that do not need to be provided by the District at no cost to the parents.

In taking this position, the District has relied upon an Information Update Bulletin disseminated by the Wisconsin Department of Public Instruction (DPI) in October 2000.  In that Bulletin, the Department states that a school district is not responsible for assuming all costs related to a private daycare or preschool if the child has been placed there by her parents and the district provides itinerant services to the child in that setting.  DPI Information Update Bulletin No. 00.09 (October 2000).  The DPI does not cite any legal authority in support of this statement and does not address the fact that it appears to encourage districts to allow parents, rather than IEP teams, to make placement decisions.  

Placement decisions for a preschool child with a disability must be made by an IEP team based upon the individual needs of the child and must consider the least restrictive environment for the child. The Department of Education’s interpretation of federal regulations makes it clear that, for a preschool child, an IEP team might determine that an appropriate placement is a private preschool or other community-based settings.  Analysis of Comments and Changes to 2006 IDEA Part B Regulations, 71 Fed. Reg. 46589 (August 14, 2006).  

The District must ensure that IEP teams consider a continuum of services in making placement determinations for preschool students.  That continuum should include private preschools or other community-based settings.  The District has argued that the Student’s IEP could be implemented in other settings, including community play groups.  That may be true, but there is no credible evidence that the IEP team considered other community-based options for the Student or offered other specific placement locations.  Instead, the District allowed the Parents to determine the location with the expectation that the District would not be responsible for payment of any related tuition costs.

Although the Determination and Notice of Placement is improperly vague, it is clear that the IEP team believed the IEP would be implemented at the Little Red Preschool.  Indeed, Ms. Pernitz testified that she believes Little Red Preschool is an appropriate place for the Student to receive his special education services and that the IEP team did not consider it appropriate for all of the services in the IEP to be provided to the Student at home.  (Tr. 134, 141)  The IEP team determined that the Student needed peer interaction and included a goal related to this need.  The IEP team also included supplementary aids and services for District staff to provide in a preschool environment.  
Based upon the IEP, it is apparent that the IEP team believed the Student needed at least part-time interaction with nondisabled peers in a non-restrictive environment.  If the District and IEP team believed that another community-based setting, such as a library play group, was a more appropriate location than the Little Red Preschool for the Student to receive services and experience peer interaction, then it should have made a different specific placement offer.  The District improperly laid the placement location determination at the Parent’s feet with the expectation that the Parents would then be responsible for the cost of any private preschool tuition.
The Student’s IEP calls for three hours per week of direct special education in a preschool setting, one hour per week of occupational therapy in a preschool setting, and 30 minutes per week of modeling and reinforcement for regular education staff in a preschool setting.  These services were provided at the Little Red Preschool which was an appropriate environment for the Student.  The District is responsible for providing a FAPE to the Student, including the tuition costs related to the Student attending Little Red Preschool part-time to receive services for approximately four and a half hours per week.  
Tuition at Little Red Preschool for two half-days per week (which would allow for up to five hours per week of attendance) is $185.00 per month.  I find that the most equitable remedy in this matter is for the District to reimburse the Parents $185.00 per month for each month that the Parents paid tuition for the Student to attend the Little Red Preschool during the effective dates of the IEP.  The Parents are responsible for any additional tuition costs related to the Student attending Little Red for more than two half-days per week. 
CONCLUSIONS OF LAW

The District violated the IDEA when it failed to pay the tuition costs for the Student’s part-time attendance at the private Little Red Preschool while providing special educational services at the preschool.

ORDER


For the reasons stated above, it is hereby ordered that the District reimburse the Parents $185.00 per month for each month that the Student attended the Little Red Preschool during the effective dates of the IEP that was developed on June 5, 2007.

Dated at Madison, Wisconsin on May 21, 2008.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


