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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Green Bay Area School District
	DECISION

Case Nos.:  LEA-08-013
 LEA-08-016





The parties to this proceeding are:


[Student], by
[Parent]

Green Bay Area School District, by
Attorney Renae W. Aldana
Quarles & Brady, LLP

Suite 2040

411 East Wisconsin Avenue

Milwaukee, WI  53202-4497

PROCEDURAL HISTORY

On May 19, 2008, the Department of Public Instruction (the “DPI”) received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parent] (the “Parent”) on behalf of [Student] (the “Student”) against the Green Bay Area School District (the “District”) and referred the matter to this division for hearing.  

On July 7, 2008, the DPI received a second due process hearing request from the Parent on behalf of the Student against the District.  The administrative law judge ruled that the two due process hearing requests would be consolidated into one due process hearing. The due process hearing was held on August 14 and 15, 2008, and the record closed on September 9, 2008.  The decision is due by September 23, 2008.

ISSUES

1. During the 2007-2008 school year, did the District fail to provide appropriate prior written notice to the Parent regarding:

a. denial of 15-20 hours of vocational training for the Student;

b.
denial of placing the Student 2-3 times per week at a community service provider;

and did the District fail to provide prior written notice to the Parent regarding:
c.
request for a behavior intervention plan, per letter dated December 19, 2007;

d. decision to not refer Student to transition program at ASPIRO;

e. placement for second semester electives;

f. discontinuing personal fitness elective during May 2008.

2.
Was the District’s evaluation of the Student during the 2007-2008 school year inappropriate, for the following reasons:
a.
use of the KABC-2 test;
b.   incorrect information on the OHI checklist;
c.   incorrect conclusions by the special education program support teacher;
d.   use of tests that required knowledge of skills that the Student had not been taught.
3.
During the 2007-2008 school year, did the District fail to invite and/or include all necessary participants in IEP meetings and fail to include the Parent as an equal participant in IEP meetings?

4.
During the 2007-2008 school year, did the District fail to develop an appropriate individualized education program (IEP) for the Student, for the following reasons:
a.   services were not included in the IEP that would allow the Student to participate in extracurricular activities;
b.
all transition options were not presented by the District for discussion at the IEP meetings;
c.
the IEP lacked goals to address the Student’s educational and/or vocational deficiencies mentioned in the present level of education performance (PLOEP) statement and evaluation.

5.
During the 2007-2008 school year, did the District fail to implement provisions of the Student’s IEP(s) that required:

a.
electives of the Student’s choice (per the December IEP);
b.
providing notification of progress towards goals implemented on January 2, 2008 on the first semester progress report in 2008;
c.
the Student to wear ID during all school activities.

6.
During the 2007-2008 school year, did the District fail to develop and implement a transition program that improved the Student’s employability skills and supported the Student’s post-secondary transition goals?

7.
During the 2007-2008 school year, did the District fail to provide an appropriate placement for the Student that included appropriate life skills and transition programming and that considered the Student’s preference?
8.
During the 2007-2008 school year, did the District fail to provide the Parent with copies of the Student’s transition assessment summaries, upon request?
9.
During the 2007-2008 school year, did the District fail to provide the Student with a free, appropriate public education that provided more than a minimal educational benefit?
FINDINGS OF FACT

1. The Student was 19 years old (date of birth: XXXXXX) and attended high school in the District during the 2007-2008 school year.  (Ex. 1, 12)  

2. The student has been medically diagnosed with Fragile X syndrome, and the District has determined that he meets the eligibility criteria for other health impairment (OHI), cognitive disability, and speech and language disability.  (Ex. 21, 22)  

3. At the beginning of the 2007-2008 school year, an individualized education program (IEP) was in effect for the Student that had been developed by the IEP team on May 31, 2007.  The Parent attended and participated in the IEP meeting.  The Student’s case workers from Brown County and the Division of Vocational Rehabilitation (DVR) also attended the May 31, 2007 IEP meeting.  (Ex. 12)

4. The May 31, 2007 IEP contained three annual goals for the Student.  The goals related to the Student asking for assistance with tasks at job sites and with job tasks in school with no prompts, increasing his employability skills to a more independent level with fewer prompts, and increasing his independence in the community in a variety of settings such as store, restaurants and recreational facilities with fewer prompts.  (Ex. 12)
5. The District conducted a special education reevaluation of the Student during the fall of the 2007-2008 school year, in response to the Parent’s request for a reevaluation.  (Tr. p. 224-225) 
6. One of the assessment tools administered by District staff during the Student’s reevaluation was the Kaufman Assessment Battery 2 (KABC-2 test) which was developed for students up to 18 years of age and which specializes in assessing students who have difficulty communicating verbally.  (Ex. 21, 22, Tr. 300-303, 321-322)

7. On the OHI checklist page of the Student’s evaluation report, District staff checked the box indicating that there are not medical records or an individualized health plan on file that document the Student’s health problem, despite an earlier statement in the evaluation report referring to a physician’s letter from 1993 confirming the Student’s Fragile X diagnosis.  (Ex. 21, 22, Tr. 137-140)
8. On November 20, 2007, the District held an IEP meeting for the purpose of reevaluation and determining eligibility. The Parent attended the November 20, 2007 IEP meeting and participated in the meeting by raising concerns, asking questions, and providing input.  (Ex. 21, 22, Tr. 230-232)   The IEP meeting was held for one hour and 40 minutes.  (Ex. 21, 22)  
9. In response to a request from the Parent, the District had an IEP facilitator attend and participate in the November 2007 IEP meeting and other IEP meetings held in December 2007.  (Ex. 21, 22, Tr. 234-236)  
10. The District did not invite the Student’s case workers from Brown County and DVR to the November 20, 2007 IEP meeting because it was held to determine the Student’s eligibility for special education, not to develop or revise the Student’s IEP and transition program.  (Tr. 239-241) However, the Parent did invite both case workers to the November 20, 2007 IEP meeting, and they did attend.  (Ex. 21, 22, Tr. 242)  
11. On November 29, 2007, the Parent provided written consent to allow the District to invite the case workers from Brown County and DVR to the Student’s IEP meetings. (Ex. 35) 

12. At the November 20, 2007 IEP meeting, the IEP team determined that another IEP meeting would be held on December 6, 2007 to develop a transition statement and annual IEP for the Student.  The December 6, 2007 IEP meeting lasted for five hours.  (Ex. 1, Tr. 131)  
13. The Parent attended and participated in the IEP meeting held on December 6, 2007.  (Tr. 77-78, 343)  The IEP facilitator and the Brown County case worker also attended the December 6, 2007 IEP meeting, but the DVR case worker did not attend.  (Ex. 1, Tr. 130-131)   The two case workers did not receive written invitations from the District for the December 6, 2007 IEP meeting.  (Tr. 130, 134)
14. At the December 6, 2007 IEP meeting, the IEP team decided that another IEP meeting would be held on December 11, 2007 to continue developing the Student’s IEP and transition statement.  (Ex. 1, Tr. 131, 242)  
15. The Parent and the IEP facilitator attended and participated in the IEP meeting on December 11, 2007.  This IEP meeting took place for three hours.  (Ex. 1, Tr. 78, 169, 232)  
16. The two case workers each received a written invitation to the IEP meeting held on December 11, 2007.  Although the Brown County case worker did not receive her invitation until December 13, 2007 due to an incorrect address, she did attend the IEP meeting on December 11, 2007, having been informed of the meeting date at the December 6, 2007 IEP meeting.  The DVR case worker did not attend the IEP meeting held on December 11, 2007.  (Ex. 1, Tr. 131, 134)  
17. The Student did not attend any of the IEP meetings because he is not sufficiently verbal to express himself at the meetings, so the Parent expressed the Student’s preferences for him.  (Tr. 208, 285)

18. At the December IEP meetings, the Parent initially requested that the Student’s IEP include 15 to 20 hours of work time in the community per week which, after a discussion with the facilitator, she amended to request 10 to 15 hours of work time in the community per week.  (Tr. 19-20)  The Parent also requested that the District contract with a community service provider for the Student to receive services in the community two to three times per week.  (Ex. 3, Tr. 21-24)
19. On the notice of placement page of the Student’s December 2008 IEP, the District provided the Parent with prior written notice that it rejected her requests for 10 to 15 hours of work time in the community per week and to contract with a community service provider for community activities.  Specifically, with regard to the 10-15 hours of work time, the District stated that it “[r]ejected as an absolute amount as school staff feel focus needs to be on variety of job skills learned, quality and completeness of work without prompts, and extending work time between breaks.”  (Ex. 1)  With regard to the request to contract with a community service provider, the District stated that it “[r]ejected as district programming can adequately provide community activities.”  Id.  The written notice did not refer to a request for 15 to 20 hours of work time, and it did not specifically refer to contracting with a community service provider for services two or three times per week.  
20. The District’s prior written notice to the Parent on the placement page of the Student’s IEP did not contain a description of evaluation procedures, assessments, records, or reports used as a basis for the refusal.  The placement page of the IEP stated that the Parent and Student have procedural safeguards under special education law.  Id.  The District provided the Parent with a copy of the IEP on December 21, 2007, along with a copy of the parent/student procedural safeguard rights.  (Ex. 2, Tr. 218)
21. On December 19, 2007, the Parent requested that the District reconvene the IEP team to discuss a behavior intervention plan (BIP) for the Student.  (Ex. 36)  On December 20, 2007, the Parent requested that the District hold another IEP team meeting to discuss goals and placement for the Student for the 2007-2008 school year.  (Ex. 6)  On January 3, 2008, the District provided the Parent with written notice of its refusal to hold another IEP team meeting.  The written notice did not refer to the Parent’s request for a BIP but discussed the reasons that the District did not believe another IEP team meeting was warranted, noting that eight hours of IEP meetings had occurred on December 6 and 11 with assistance from an IEP facilitator.  (Ex. 7)
22. The Student’s December 2007 IEP states that his behavior does not impede his learning or that of others.  (Ex. 1)

23. The Student’s December 2007 IEP includes three annual goals that relate to increasing his independence in the community in a variety of settings by complying with adult directives, working consistently for 30 minute blocks of time followed by breaks and repeating the cycle at job sites with fewer prompts, and, given fading cues, requesting help or requesting a certain item at work sites when confronted with the opportunity from a designated person.  Id.  
24. The present level of academic achievement and functional performance statement in the Student’s IEPs described several areas of strengths and needs, including those related to work experience, speech and language, physical education, math, vocational, social studies and science.  (Ex. 1, 12)  
25. The goals in the Student’s December 2007 IEP were implemented on January 2, 2008.  First semester of the 2007-2008 school year ended 12 school days later, and the Student’s special education teacher completed the progress report on January 18, 2008.  (Ex. 1, 25, Tr. 182)  Because the new goals had been in effect for such a short amount of time, the teacher reported on the Student’s progress towards the goals that had been in effect under the previous IEP for three and a half months.   (Ex. 25, Tr. 183, 336)  On June 9, 2008, the District reported on the Student’s progress towards the annual goals in the December 2008 IEP.  (Ex. 42)
26. On the transition services page of the Student’s December 2007 IEP, one of the items included in the list of suggested courses of study is “electives of choice.”  Id.  The Student’s available elective choices for the second semester were at least partly dependent upon the amount and frequency of work experience and community-based instruction included in his school day.  (Ex. 48, 49, Tr. 160)  

27. The Student’s special education teacher sought input from the Parent and the Student and considered the Student’s preferences with regard to elective courses.  (Ex. 23, 24, 53, Tr. 161-163, 181-182, 209-210)
28. Both of the IEPs in effect for the Student during the 2007-2008 school year contained detailed transition service statements that included suggested courses of study, instruction, employment, post-school adult living, daily living, community experiences, functional vocational assessment, and related services. The transition plans also contained measurable post-secondary goals.  (Ex. 1, 12)  
29. The post-secondary goal in the Student’s December 2007 IEP is that he “will be able to hold a 15-20 hour-per-week part-time supported employment job in a community setting utilizing his strengths, such as categorizing or sorting skills, and have limited customer interaction.”  (Ex. 1)
30. The Student’s transition program and placement for the 2007-2008 school year provided that, in addition to attending West High School, the Student worked at job sites in the community four or five times per week, including paid jobs, and was involved in daily living, community and recreational/leisure activities, and vocational experiences in the community.  (Ex. 1) While in school, the Student worked on daily life skills, in addition to receiving occupational therapy and attending elective courses.  (Ex. 1, 49)   

31. There is no evidence on the record that the Parent requested that the District refer the Student to ASPIRO for a transition program.  (Tr. 39-40) 

32. The District does not produce or maintain transition assessment summaries for students.  (Ex. 20, Tr. 105)

33. The Student’s IEP stated the Student would have “[u]se of adaptive clip-type holder for [the Student’s] ID tag, which is to be worn daily in all school related activities.”  (Ex. 1)  At the beginning of the 2007-2008 school year, the District instituted a new policy requiring all high school students to wear IDs, but the high school administration exempted the Student from the policy because his ID lanyard was distracting him.  (Ex. 29, Tr.171, 179, 185)

34. The IEPs that were in effect during the 2007-2008 school year state that the Student will be able to participate in extracurricular and nonacademic activities with non-disabled students. (Ex. 1, 12)

35. On April 30, 2008, the Office of Civil Rights of the U.S. Department of Education concluded its investigation of a complaint filed by the Parent regarding whether the District denied the Student the opportunity afforded to non-disabled peers to participate in extracurricular activities, stating that “while the [the Student’s] IEP does not require participation in extracurricular activities, it does allow for [the Student’s] participation on an optional basis.”  (Ex. 41)

36. In May 2008, based upon discussions between the special education teacher, the Parent, and the county case manager, the Student was given the option of choosing to not attend personal fitness class.  The personal fitness course was not removed from his schedule, and he was not prevented from attending the class.  (Tr. 339-341)
DISCUSSION

Burden of proof


The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

Prior written notice

The IDEA requires a school district to provide prior written notice when it proposes to initiate or change a student’s identification, evaluation, educational placement, or the provision of FAPE or in response to a request to initiate or change a student’s identification, evaluation, educational placement, or the provision of FAPE, which the district denied.  20 U.S.C. § 1415(b)(3).  
A district’s prior written notice must contain the following: 1) a description of the action proposed or refused; 2) an explanation of why the district proposed or refused to take the action and a description of each evaluation procedure, assessment, record, or report the district used as a basis for the proposed or refused action; 3) a statement that the parents of a child with a disability have protection under the procedural safeguards of the IDEA and, if this notice is not an initial referral for evaluation, the means by which a copy of a description of the procedural safeguards can be obtained; 4) sources for parents to contact to obtain assistance in understanding the provisions of the IDEA; 5) a description of other options considered by the IEP team and the reason why those options were rejected; and 6) a description of the factors that are relevant to the district’s proposal or refusal.  20 U.S.C. § 1415(c)(1).

In this case, the Parent has asserted that the District failed to provide prior written notice to her on several occasions during the 2008-2009 school year.  In order to prevail, the Parent must show that the District was legally required to provide prior written notice in each instance and that the written notice provided to her did not meet the legal requirements.  In addition, it must be shown that a procedural violation resulted in a denial of a free appropriate public education (FAPE), infringed on meaningful parental participation, or caused a loss of educational opportunity or benefit.  See 20 U.S.C. §§ 1415(f)(3)(E)(i) & (ii); Heather S. v. State of Wisconsin, 125 F.3d 1045, 1059 (7th Cir. 1997).  See also Pitchford ex rel. M. v. Salem-Keizer Sch. Dist., 155 F.Supp.2d 1213 (D.Or. 2001); N.B. v. Hellgate Elementary Sch. Dist., 108 LRP 51033 (9th Cir. 2008)
First, the Parent alleged that the District did not provide appropriate prior written notice with regard to its refusal to provide the Student with 15-20 hours of vocational training per week and its refusal to contract with a community service provider two or three times per week. On the placement page of the Student’s December 2008 IEP, the District provided prior written notice to the Parent that it refused to provide 10 to 15 hours of vocational training to the Student and that it refused to contract with a community service provider for the provision of services to the Student in the community.  (Ex. 1)  
Both the District and the Parent acknowledged that the Parent originally requested 15 to 20 hours of vocational training per week but amended her request during the IEP meeting to 10 to 15 hours per week.  In light of how the discussion progressed at the IEP meeting, the District acted reasonably in framing its refusal in terms of 10 to 15 hours of vocational training.  It is fairly obvious and logical that, if the District refused to provide 10 to 15 hours of vocational training per week, it also refused to provide more vocational training (15 to 20 hours) per week.  
Similarly, the District’s prior written notice regarding its refusal to contract with a community service provider constituted a sufficient description of the action or service that it was refusing to provide.  The fact that the written refusal did not specifically mention that the Parent had requested community services two or three times per week does not render the notice invalid or legally insufficient.  It is quite apparent that the Parent knew what the District was refusing to provide.

The Parent also argued that the prior written notice in the December 2008 IEP was not appropriate because it did not include all of the required legal elements, specifically a description of the evaluation procedure, assessment, record, or report that was used as basis for the refusal.  The District legitimately did not base its refusal to provide the services on an evaluation procedure, assessment, record, or report and, therefore, it was not legally required to include a description of those items in its notice.   The prior written notice did include an explanation of why the District was refusing the two requests, as required by law.  (Ex. 1)  I find that the District provided appropriate and legally sufficient prior written notice to the Parent on the placement page of the December 2008 IEP.  
The Parent also alleged that the District failed to provide prior written notice of its refusal to schedule an IEP meeting to discuss a BIP for the Student in response to her request dated December 19, 2007.  On January 3, 2008, the District provided the Parent with written notice of its refusal to hold another IEP team meeting to discuss goals and placement for the 2007-2008 school year.  (Ex. 7)  
The written notice dated January 3, 2008 did not mention or describe its refusal to hold an IEP meeting to discuss a BIP for the Student.  I find that the District failed to provide prior written notice to the Parent that it refused to schedule an IEP meeting to discuss a BIP for the Student.  However, there is no credible evidence on the record that this procedural violation denied the Parent meaningful participation in the IEP process or resulted in a loss of educational benefit to the Student.  Only eight days prior to her request for another IEP meeting to discuss a BIP, the Parent had actively participated in eight hours of IEP meetings to develop an IEP for the Student, which included a determination that the Student’s behavior did not impede his learning or that of others.  (Ex. 1, Tr. 113-114, 219-220)  Based on the record, there is no indication that the Student exhibited behavioral problems that warranted a BIP during the 2008-2009 school year or that the District’s failure to further discuss a BIP for the Student resulted in a denial of FAPE.
Next, the Parent alleged that the District failed to provide prior written notice regarding its decision to not refer the Student for a transition program at ASPIRO.  However, there is no evidence on the record that the Parent requested that the District refer the Student to ASPIRO for a transition program or that the District was in any way obligated to refer the Student to ASPIRO for transition programming.  (Tr. 39-40, 223)  Thus, I find that the District was not legally obligated to provide the Parent with prior written notice about not referring the Student for a transition program at ASPIRO.

Finally, the Parent alleged that the District failed to provide prior written notice regarding the Student’s placement in second semester electives and the discontinuation of his personal fitness elective in May 2008.  The Student’s special education teacher very credibly testified that she took the Student’s preferences into account and obtained input from the Parent with regard to the Student’s second semester electives and that his community work schedule affected which electives were available to him in light of the hours he was out of school.  (Tr. 159-163) In addition, the special education teacher credibly testified that the District did not discontinue the Student’s personal fitness course in May 2008. (Tr. 339-341)

Based on the record, I am not convinced that the District unilaterally placed the Student in second semester elective courses and discontinued his personal fitness course in May 2008.  Moreover, the Student’s enrollment or placement in second semester elective courses and failure to attend personal fitness class in May 2008 did not constitute a change in his educational placement or the provision of FAPE.  Therefore, the District was not legally required to provide the Parent with prior written notice regarding second semester elective courses or the personal fitness course in May 2008.
Evaluation
The IDEA and state special education laws set forth the procedures a school district must follow when evaluating a student for special education.  20 USC §§ 1414(b), 1415; 34 CFR § 300.304; Wis. Stat. § 115.782.  

When conducting an evaluation in Wisconsin, an IEP team must: (1) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parents and information that is related to enabling the child to be involved in and progress in the general curriculum; (2) use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors; (3) use assessments and other evaluation materials for the purposes for which they are valid and reliable, administered by trained and knowledgeable personnel in accordance with any instructions provided by the producer of the assessment materials; (4) assess the child in all areas of suspected disability; and (5) use tools and strategies that directly assist persons in determining the educational needs of the child.  Wis. Stat. § 115.782(2).  


Here, the Parent alleged that the District’s reevaluation of the Student was inappropriate because it used the KABC-2 test and tests that required knowledge of skills the Student had not been taught.  In addition, the Parent alleged that the program support teacher made incorrect conclusions and that incorrect information was included on the OHI checklist.


At the hearing, Dr. Van Haren and Tim Gantz, the District’s Associate Director of Special Education, credibly testified that the District appropriately selected and administered tests to assess the Student’s abilities.  (Tr. 300-301, 323)  Dr. Van Haren, a very experienced special education administrator who is employed as the Director of Special Education at CESA-1, did a complete review of the Student’s educational records, including the Student’s reevaluation report, and is familiar with the assessment tools used by the District.  (Tr. 319-321)  Dr. Van Haren explained why the KABC-2 was an appropriate test for the Student, despite it being designed for children up to 18 years of age, including the fact that it is recommended for use with persons having Fragile X.  (Tr. 321-322)  

The District’s special education experts also explained why it was appropriate for the District to test the Student on skills that he had not been taught.  (Tr. 304-305, 323-324)  There is no credible evidence on the record to contradict their testimony.
Likewise, I am not convinced by the evidence on the record that the reevaluation report included incorrect conclusions by the program support teacher.  The teacher credibly testified that her conclusions were accurate, based upon what the Student demonstrated during her evaluation, and that some testing information was contained in other areas of the reevaluation report.  (Tr. 142, 145, 148) 

Finally, I find that the incorrect information included on the OHI checklist regarding the Student’s medical records and medication was inconsequential and did not adversely impact the Student’s eligibility determination, did not render the reevaluation invalid or inappropriate, and did not constitute a denial of FAPE to the Student. (Ex. 21, 22, Tr. 227-228, 303) 

The District’s reevaluation of the Student was appropriate, including the assessments administered, the information included in the evaluation report, and the eligibility determination.  The reevaluation complied with applicable state and federal special education requirements.
IEP meeting participants

The IDEA mandates that school districts invite certain individuals to participate in IEP team meetings.  See 34 CFR § 300.321.  Here, the Parent has alleged that the District violated the provision that requires a district “[t]o the extent appropriate . . . invite a representative of any participating agency that is likely to be responsible for providing or paying for transition services.”  34 CFR § 300.321(b)(3).


First of all, to the extent that the Parent may interpret the above-cited provision as requiring the District to invite representatives from any and all agencies in Green Bay who provide transition services in the community, I disagree.  Such a broad interpretation ignores the “to the extent appropriate” and “participating agency” language in the provision.


With regard to November 20, 2007 IEP meeting, I find that the District did not violate the law by not inviting the Student’s case workers from Brown County and DVR.  That IEP meeting concerned the Student’s reevaluation and eligibility determination, not transition programming, so the case workers were not required or necessarily appropriate participants.  Nevertheless, the Parent invited them to the November 20, 2007 IEP meeting, and both case workers attended.

The two case workers credibly testified at the hearing that they did not receive written invitations from the District to the December 6, 2007 IEP meeting.  (Tr. 130, 134)  However, they were both at the November 20, 2007 IEP meeting where the IEP team scheduled the next IEP meeting for December 6, 2007.  Indeed, the county case worker testified that she attended the December 6, 2007 IEP meeting because she was present on November 20, 2007 when it was scheduled.  (Tr. 131)  The DVR case worker did not attend the December 6, 2007 IEP meeting.

The case workers also testified that they both received written invitations from the District to the IEP meeting held on December 11, 2007.  (Tr. 131, 134)  The DVR case worker received the invitation two days prior to the meeting, and the county case worker received it two days after the meeting because it had been incorrectly addressed.  Nevertheless, the county case worker attended the December 11, 2007 IEP meeting because she was at the December 6 meeting when the next meeting was scheduled.  (Tr. 131)  The DVR case worker did not attend the meeting.


I find that the District’s procedural failure to send a written invitation to the two case workers for the December 6, 2007 IEP meeting did not result in a substantive denial of FAPE or loss of educational benefit.   The case workers were present at the November 20, 2007 meeting when the next meeting was scheduled; moreover, the county case worker did attend the December 6, 2007 IEP meeting.  The District sent written invitations to the case workers for the December 11, 2007 IEP meeting.  I find that the Parent failed to meet her burden of showing that the District failed to invite or include all necessary participants in IEP meetings during the 2007-2008 school year.
Parent participation 

The IDEA mandates that school districts include parents as IEP team participants in the development, review, and revision of a student’s IEP.  See also Wis. Stat. § 115.78 (1m) and (2).  Indeed, parents should have “an active and meaningful role in the development or modification of their child’s IEP.”  Hjortness v. Neenah Joint Sch. Dist., 48 IDELR 119 (7th Cir. 2007) (citing Bd. of Educ. v. Ross, 486 F.3d 267, 274 (7th Cir. 2007)). 


The Parent has alleged that the District failed to include her as an equal participant in IEP meetings.  There is no dispute that the Parent attended all the IEP meetings during the 2007-2008 school year.  (Ex. 1, 12, 21, 22, Tr. 78, 343)  It is also clear from the record that the Parent actively participated in the IEP meetings, voicing her concerns, making recommendations, asking questions, and providing input.  (Ex. 1, 12, 21, 22, Tr. 77, 141-142, 206-207, 230-232)  In addition, the District brought in an IEP facilitator at the Parent’s request to attend all of the IEP meetings during the 2007-2008 school year.  (Tr. 234-236)
There is no credible evidence on the record to support the Parent’s allegation that the District failed to include her as an equal participant in IEP team meetings during the 2007-2008 school year. 

Development of an appropriate IEP
The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 178, 188-89 (1982).  

The IDEA establishes a “basic floor of opportunity” for every child with a disability.  The District is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  

The Parent has alleged that the Student’s IEP failed to include services necessary to allow the Student to participate in extracurricular activities.  The IEPs that were in effect during the 2007-2008 school year state that the Student will be able to participate in extracurricular and nonacademic activities with non-disabled students. (Ex. 1, 12)  The IEPs do not indicate that the Student requires extracurricular activities in order to receive a FAPE.

The credible evidence on the record shows that the District did offer the Student opportunities to participate in extracurricular activities, including the homecoming parade, basketball and football games, the Snowball dance, volleyball games, and the Victory Olympics.  (Ex. 51, Tr. 344)  The Student’s special education teacher and the Associate Director of Special Education credibly testified that the IEP contained sufficient supports and services to allow the Student to participate in extracurricular activities.  (Tr. 81, 245, 346)  Further, the Parent never requested that the Student participate in an extracurricular activity during the 2007-2008 school year and asked that additional supports or services be provided.  (Tr. 245-246, 346-347)  The Parent was unable to show that the Student’s IEPs lacked sufficient support services to allow him to participate in extracurricular activities during the 2007-2008 school year.
The Parent also alleged that the District did not develop an appropriate IEP for the Student because the District did not present all transition options for discussion at the IEP meetings.  Both of the IEPs in effect for the Student during the 2007-2008 school year contained detailed transition service statements that included suggested courses of study, instruction, employment, post-school adult living, daily living, community experiences, functional vocational assessment, and related services. (Ex. 1, 12)  

The Associate Director of Special Education testified that the IEP team discussed transition options for the Student.  (Tr. 90-91)  During her testimony, the Parent discussed options that she presented during the IEP team meeting that “were dismissed as not best practice.”  (Tr. 389)  The Parent may have been frustrated that the other IEP team participants did not agree with her suggestion, but her testimony shows that the team did discuss transition options.  Based on the record, I find that the transition plan developed by the District was reasonably calculated to provide the Student with educational benefit.  Further, the IDEA does not require a District to present “all transition options” for discussion.
Finally, the Parent alleged that the IEP lacked goals to address the Student’s educational and/or vocational deficiencies mentioned in the present level of education performance (PLOEP) statement and evaluation.

The IDEA requires that a student’s IEP includes “[a] statement of measurable annual goals, including academic and functional goals designed to – meet the child’s needs that result from the child’s disability to enable the child to be involved in and make progress in the general education curriculum; and meet each of the child’s other educational needs that result from the child’s disability.” 34 C.F.R. § 300.32(a)(2); see 20 U.S.C. § 1414(d)(10)(A)(II).
The Student’s December 2007 IEP includes three annual goals that relate to increasing his independence in the community in a variety of settings by complying with adult directives, working consistently for 30 minute blocks of time followed by breaks and repeating the cycle at job sites with fewer prompts, and, given fading cues, requesting help or requesting a certain item at work sites when confronted with the opportunity from a designated person.  (Ex. 1)  

The Student’s reevaluation report and the present level of academic achievement and functional performance statement in the Student’s IEP both described several areas of strengths and needs, including those related to work experience, speech and language, physical education, math, vocational, social studies and science.  (Ex. 1, 12, 21, 22)  The annual goals in the Student’s IEP certainly address many of the areas of needs and skill deficiencies mentioned in the Student’s evaluation and present level statement.  

Both the annual goals in the Student’s IEP and his transition services plan focus on the Student’s vocational and work experience needs and his post-secondary goals which is appropriate for a Student who moving closer to exiting from high school.  (Ex. 1, Tr. 327-332)   I find that the annual goals in the Student’s IEP were appropriately developed to meet his unique educational and vocational needs, as required by law.  
Implementation of the IEP

The Parent alleged that the District failed to adequately and appropriately implement three provisions of the Student’s IEP during the 2007-2008 school year.  

First, the Parent alleged that the District did not implement a provision requiring electives of the Student’s choice for second semester.  On the transition services page of the Student’s December 2007 IEP, it states “electives of choice” under the suggested courses of study heading.  (Ex. 1)  As stated previously, the Student’s special education teacher took the Student’s preferences into account and attempted to obtain input from the Parent with regard to the Student’s and Parent’s preferences for second semester electives.  (Ex. 23, 24, 53, Tr. 159-163, 181-182, 209-210)  

The electives that were available to the Student during the second semester were limited in part by the hours that he was out of school for work experience and community-based instruction.  (Ex. 48, 49, Tr. 160)  All of the possible electives were not offered to the Student because he only had certain hours of certain school days where he was in school and available.  I find that the District adequately and appropriately implemented the IEP provision related to electives of choice.
Secondly, the Parent alleged that the District did not provide notice of the Student’s progress towards the goals implemented on January 2, 2008 in the first semester progress report.  The first semester of the 2007-2008 school year ended 12 school days after the new goals were implemented on January 2, 2008. The Student’s special education teacher completed the progress report on January 18, 2008.  (Ex. 1, 25, Tr. 182)  
The new goals had been in effect for such a short amount of time that the teacher reported on the Student’s progress towards the goals that had been in effect under the previous IEP for three and a half months in an attempt to provide more meaningful feedback to the Parent.  (Ex. 25, Tr. 183, 336)  However, the teacher did also reference the new goals on the narrative portion of the progress report.  (Ex. 25, Tr. 167)  On June 9, 2008, the District reported on the Student’s progress towards the annual goals in the December 2008 IEP.  (Ex. 42)  I find that the District acted reasonably and appropriately with regard to the first semester progress report and adequately implemented the notification of progress towards goals provision of the December 2008 IEP.
Finally, the Parent argued that the District failed to implement an IEP provision requiring the Student to wear ID during all school activities.  The Student’s IEP stated the Student would have “[u]se of adaptive clip-type holder for [the Student’s] ID tag, which is to be worn daily in all school related activities.”  (Ex. 1)  This provision was related to the fact that, at the beginning of the 2007-2008 school year, the District instituted a new policy requiring all high school students to wear IDs.  

The special education teacher noticed that the ID lanyard was distracting and bothering the Student, so the high school administration exempted the Student from the ID policy.  (Ex. 29, Tr.171, 179, 185)  The special education teacher credibly testified that she modified lanyards and clips to allow the Student to carry or wear his ID at all times while at school and at work sites and in the community.  (Tr. 171-173)  I find that the District appropriately and adequately implemented the provision of the Student’s IEP that required the Student to wear ID during all school activities.
Transition services, programming and placement
The IDEA includes specific requirements related to transition services for special education students:
Beginning not later than the first IEP to be in effect when the child turns 16 . . . and updated annually, thereafter, the IEP must include appropriate measurable postsecondary goals based upon age appropriate transition assessments related to training, education, employment, and, where appropriate, independent living skills; and the transition services (including courses of study) needed to assist the child in reaching those goals.  34 CFR § 300.320 (b)(1) and (2).
Transition services are defined as a coordinated set of activities for a child with a disability that (1) is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child’s movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation; (2) is based upon the 
individual child’s needs, taking into account the child’s strengths, preferences, and interests; and includes (3) instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, if appropriate, acquisition of daily living skills and functional vocational evaluation.  See 34 CFR § 300.43 (a). 

Three of the Parent’s allegations in this case relate to the Student’s transition services, program and placement.  One of the allegations is that, during the 2007-2008 school year, the District failed to develop and implement a transition program that improved the Student’s employability skills and supported the Student’s post-secondary transition goals.  Closely related, the Parent also alleged that the District failed to provide an appropriate placement for the Student that included appropriate life skills and transition programming and that considered the Student’s preferences.
Both of the IEPs in effect for the Student during the 2007-2008 school year contained detailed transition service statements that included suggested courses of study, instruction, employment, post-school adult living, daily living, community experiences, functional vocational assessment, and related services. The transition plans also contained measurable post-secondary goals.  (Ex. 1, 12)   The post-secondary goal in the Student’s December 2007 IEP is that he “will be able to hold a 15-20 hour-per-week part-time supported employment job in a community setting utilizing his strengths, such as categorizing or sorting skills, and have limited customer interaction.”  (Ex. 1)


The Student’s transition program and placement for the 2007-2008 school year provided that, in addition to attending West High School, the Student worked at job sites in the community four or five times per week, including paid jobs, and was involved in daily living, community and recreational/leisure activities, and vocational experiences in the community.  (Ex. 1) While in school, the Student worked on daily life skills, in addition to receiving occupational therapy and attending elective courses.  (Ex. 1, 49)   The Student’s preferences were relayed by the Parent at IEP team meetings and considered by the IEP team and his special education teacher.  (Tr. 208, 285, 352)
The Student’s work experience coordinator credibly testified that the Student made progress during the 2007-2008 school year.  (Tr. 370)  She testified that the Student had made progress with the amount of time he could stay on task without a break while at a work site, that he was becoming more comfortable with newer tasks, that he knew store layout better than she did, and that he focused on a task from start to finish.  (Tr. 370-371)  
Clearly, the transition services and programming that were implemented by the work experience coordinator improved the Student’s employability skills and supported his post-secondary goals.  Likewise, the special education teacher testified that the Student made progress during the school year and described progress in areas related to the Student’s employability skills.  (Ex. 42, Tr. 354)  
Moreover, Dr. Van Haren and the Associate Special Education Director testified that the Student’s transition programming provided him with a FAPE and allowed him to increase his employability skills and supported his post-secondary goals.  (Tr. 100-101, 279-282, 331-332) In addition, Dr. Van Haren testified that, in her expert opinion, the District developed a comprehensive transition plan for the Student that complied with the National Transition Center’s requirements. (Tr. 328-330)
Dr. Berry-Kravis, an expert on Fragile X syndrome, testified that she believed the Student’s transition program did not include a strong variety of work settings or an extensive list of different kinds of job skills.  (Tr. 405)  Dr. Berry-Kravis is not a special education expert, and the credibility of her testimony was diminished by the fact that she had not reviewed the Student’s most recent transition assessment and was not able to confirm that she had done a complete review of the Student’s education records.  (Tr. 415, 420)
Based on the record as a whole, I find that District developed and implement a transition program that improved the Student’s employability skills and supported the Student’s post-secondary transition goals and provided an appropriate placement for the Student that included appropriate life skills and transition programming and considered the Student’s preferences. 
Finally, the Parent also alleged that the District did not provide the Parent with copies of transition assessment summaries. The District does not produce or maintain transition assessment summaries for students.  (Ex. 20, Tr. 105)  There is no provision in federal or state special education law that requires school districts to produce, maintain, and provide transition assessment summaries to special education students and their parents.  Indeed, at the hearing, the Parent stated that she understands that there is not a law requiring a district to produce transition summaries.  (Tr. 193)  I find that the District was not legally required to provide the Parent with copies of transition assessment summaries.  

Minimal educational benefit

Under the IDEA, a student with a disability receives a FAPE when the student’s IEP is reasonably calculated to provide educational benefit. Rowley, 458 U.S. at 203-204.  Here, the Parent has alleged that the District failed to provide the Student with a FAPE during the 2007-2008 school year that did not provide more than a minimal educational benefit. 

As previously stated in this decision, the evidence on the record indicates that the Student made progress during the 2007-2008 school year.  (Ex. 25, 42, Tr. 284, 354, 370)  The Parent simply failed to present credible evidence showing that the Student received only minimal educational benefit during the 2007-2008 school year.  On the contrary, the evidence on the records shows that the Student progressed and that the District provided the Student with a FAPE during the 2007-2008 school year. 

CONCLUSIONS OF LAW

1. During the 2007-2008 school year, the District provided appropriate prior written notice to the Parent regarding its denial of vocational training for the Student and its denial of contracting with and placing the Student at a community service provider.

2. The District failed to provide prior written notice to the Parent regarding her December 19, 2007 request for a behavior intervention plan, but the procedural violation did not deny the Parent meaningful participation in the IEP process and did not result in a loss of educational benefit or denial of FAPE to the Student.
3. The District was not legally obligated to provide the Parent with prior written notice about not referring the Student for a transition program at ASPIRO, the Student’s placement in second semester elective courses, or discontinuation of the personal fitness course in May 2008.

4. The District’s reevaluation of the Student during the 2007-2008 school year was appropriate and complied with applicable federal and state special education requirements.
5. During the 2007-2008 school year, the District included the Parent as an equal participant in IEP meetings and invited and/or included all necessary participants in IEP meetings. 
6.
During the 2007-2008 school year, the District developed an appropriate IEP for the Student that included services to allow the Student to participate in extracurricular activities and annual goals that addressed the Student’s educational and/or vocational deficiencies mentioned in the present level of education performance statement and evaluation.  In developing an appropriate IEP and transition plan, the District was not legally required to present all transition options for discussion at IEP meetings.
7.
During the 2007-2008 school year, the District appropriately and adequately implemented provisions of the Student’s IEP(s) that required:  electives of the Student’s choice (per the December IEP); providing notification of progress towards goals implemented on January 2, 2008 on the first semester progress report in 2008; and the Student to wear ID during all school activities.

8.
During the 2007-2008 school year, the District developed and implemented a transition program that improved the Student’s employability skills and supported the Student’s post-secondary transition goals.

9.
During the 2007-2008 school year, the District provided an appropriate placement for the Student that included appropriate life skills and transition programming and that considered the Student’s preferences.
10.
During the 2007-2008 school year, the District did not provide, and was not legally required to provide, the Parent with copies of transition assessment summaries.

11.
During the 2007-2008 school year, the District provided the Student with a free, appropriate public education, and the Student received more than minimal educational benefit.
ORDER

For the reasons stated above, it is hereby ordered that the due process hearing request is dismissed.

Dated at Madison, Wisconsin on September 23, 2008.
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	NOTICE OF APPEAL RIGHTS
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The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


