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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case No.:  LEA-09-027




The parties to this proceeding are:


[Student], by
[Parent]

[District], by
[Attorney]
PROCEDURAL HISTORY

On November 19, 2009, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parent] (Parent), on behalf of [Student] (Student), against the [District] (District).  The Department referred the matter to the Division of Hearings and Appeals.  The due process hearing was held on January 11 and 21, 2010.  The record closed on February 19, 2010.  The decision is due by March 3, 2010.

ISSUES

1. Has the District’s placement of the Student since January 2009 (in IEPs dated January, March, and September 2009) failed to provide him with a free, appropriate public education?

2. Does the Student’s current IEP, dated September 2009, fail to provide him with a free, appropriate public education because it contains no measurable annual goals, lacks sufficient supplementary aids and related services, and does not provide him with occupational therapy and speech and language services?

3. Does the school nurse’s file contain inaccurate medical information regarding the Student, thereby denying him a free, appropriate public education?
FINDINGS OF FACT

1. The Student is a [age]-year-old child (date of birth: [birthdate]) with a disability.  He is in tenth grade and receives special education services in the District.  (Ex. 14)  He was medically diagnosed with a chromosomal abnormality in 2000.  (Ex. 10 and 14)  The Student also suffers from insomnia, anxiety, allergies, and encopresis (the withholding of bowel movements).  (Ex. 14, Tr. 306-307)
2. In May 2008, the IEP team met to conduct a three-year reevaluation of the Student and to develop an IEP for the Student.  The IEP team determined that the Student met the eligibility criteria for other health impairment (OHI) because his chromosomal abnormality is a chronic condition that limits his alertness and adversely affects his communication, behavior, transitions, social and emotional functioning, organization, and task completion.  (Ex. 10)  The IEP team also determined that the Student no longer met the eligibility criteria for speech and language impairment, although he continued to have problems with writing skills.  Id.
3. The IEP developed for the Student, effective May 16, 2008 to May 15, 2009, provided that the Student would receive special education services in the [Program] program and would receive speech and language and occupational therapy as related services in the IEP.  Id.
4. The District’s high school [Program] program is a specialized program designed for special education students with emotional behavioral needs and/or mental health diagnoses but it is not limited to students with emotional behavioral disabilities (EBD).  It offers a self-contained classroom in the high school for a small number of students, with an emphasis on behavior, social skills, and individualized academic help.  The [Program] program also provides students with aides, as needed, to attend regular education classes.  (Tr. 37-38, 46-47, 239-241, 344)
5. The Student did well in the [Program] program during the fall of 2008 and successfully attended one regular education class, culinary arts, with an aide during the first quarter of 2008. (Tr. 41, 47, 86)  He received B’s in all of his classes for the first quarter 2008.  (Ex. 4)
6. Beginning in mid-November 2008, the Student’s attendance at school became sporadic, and he attended little or no school in December 2008.  (Tr. 39-40, 155, 214, 219-220)  The Parent informed school staff that the Student was not attending school because he was not feeling well, was having medical problems, and was tired.  (Tr. 39-40, 155)

7. The Student’s poor attendance has been an ongoing problem, but the District has chosen not to follow through with truancy proceedings against the Parent.  (Tr. 207-208, 219, 235-236)

8. On January 21, 2009, the District held an IEP team meeting to review and revise the Student’s IEP because he had not been attending school since December 2008.  (Ex. 1, Tr. 5-6, 219-220)  The Parent attended and participated in the IEP meeting.  (Ex. 1) Based on information from the Parent, the IEP team understood that the Student was having fairly serious medical problems that prevented him from attending school.  (Tr. 62-63, 155, 167, 223, 225)  The Parent did not provide any medical documentation, but she informed the IEP team that the Student was undergoing testing and a surgical procedure at the [Hospital] in [City] and also at [Hospital] in [City].  (Tr. 62-63, 155, 168, 180-181, 221-223) 

9. Because the IEP team believed the Student’s medical problems prevented him from attending school, the IEP team discussed options for the Student such as remaining in the [Program] program but completing his school work at home or changing the Student’s placement to an on-line education program.  (Tr. 41-44, 56, 168-171, 219-221)  An immediate concern of the IEP team was that the Student continue his school work in order to receive high school credit for the quarter.  (Tr. 42, 48, 220)  
10. The IEP team determined that, “due to somatic problems,” the Student would receive special education programming through consultation with the special education teacher once per week by phone or in person from January 22, 2009 until the end of the quarter on February 28, 2009.  (Ex. 1, Tr. 58)  The [Program] special education teacher sent school work home for the Student and offered to provide help to assist him with the work.  (Tr. 39-40, 43-45)  The January 21, 2009 IEP did not include speech and language and occupational therapy as related services for the Student because he was not attending school.  (Ex. 1, Tr. 60-61, 227, 253-254)
11. The IEP team anticipated that it would reconvene at the end of the quarter to review and revise the Student’s IEP so that he could an on-line education program in March.  (Tr. 43-44, 54, 56, 168-171, 220-221)  However, the Parent later decided that she did want the Student to participate in an on-line education program.  (Tr. 43-44, 171-172, 175)
12. There was no IEP in effect for the Student from February 28, 2009 until March 16, 2009.  (Ex. 1 and 8, Tr. 81-82)
13. On March 16, 2009, the IEP team reconvened to review and revise the Student’s IEP.  (Ex. 8)  The Parent did not attend the IEP meeting, but she advised the IEP team that they could proceed without her and she provided a letter from [Doctor], one of the Student’s physicians, dated March 10, 2009.  (Ex. 7, 8, and 16, Tr. 157-158, 172-174, 224) In his letter, [Doctor] stated that the Student had been “diagnosed with depressive/anxiety disorder and symptoms continue to cause distress, functional impairment within academic and social environments.”  (Ex. 7 and 16)  [Doctor] suggested that the Student’s academic programming and day be modified “to afternoon hours beginning on 03/16/2009 if possible to assist him with less academic stressors and to progress as much as possible with academic functioning.”  Id.
14. In addition to receiving the March 10 letter from [Doctor], the school social worker spoke to [Doctor] by telephone on March 16, 2009 and discussed the Student’s school attendance, anxiety, and medical concerns, including chronic constipation.  (Ex. 8 and 15, Tr. 157, 159-160)

15. Based on information from [Doctor] and the Parent regarding the Student needing an “abbreviated [school] day due to somatic problems,” the IEP team determined that the Student would continue to receive special education services in the [Program] program but would attend school only four afternoons per week for two class periods per day.  (Ex. 8)  The March 16, 2009 IEP also provided that the Student would receive speech and language and transportation as related services.  The IEP team, including the District’s occupational therapist, discussed occupational therapy and concluded that the Student no longer needed occupational therapy as a related service.  (Ex. 8, Tr. 324-325, 327-328)
16. On September 2, 2009, the District held an IEP meeting for the reevaluation of the Student and to develop an IEP for the Student.  (Ex. 14)   The members of the IEP team included:  the Parent, the school psychologist, the speech and language therapist, the Student’s emotional behavioral disabilities (EBD) teacher at the high school, the high school’s associate principal, a regular education teacher/social worker, the high school’s specific learning disabilities (SLD) program support teacher, another SLD teacher who is the special education department chairperson, and the District’s Coordinator of Pupil Services and Special Education.  In addition, another school social worker who worked with the Student and the Parent at the middle school attended part of the IEP meeting.  Id.
17. At the September 2, 2009 IEP team meeting, the IEP team determined that the Student continued to meet the eligibility criteria for OHI but did not meet the SLD eligibility criteria because there was not a significant discrepancy between the Student’s intelligence/IQ scores and his achievement scores.  Id.  
18. The speech and language therapist presented a written and verbal report to the IEP team indicating that the Student’s speech and language were within normal limits and that he was demonstrating competency.  (Ex. 14, Tr. 349-351)  The IEP team, including the speech and language therapist, determined that the Student did not need speech and language as a related service.   (Ex. 14, Tr. 229, 352-353)
19. The September 2, 2009 IEP included the related services of school health services, school nurse services, and transportation.  It did not include occupational therapy as a related service.  (Ex. 11)  The IEP also included the following supplementary aids and services:  extended time for processing and response, short term goal setting, break longer assignments into smaller units, frequent repetition, positive reinforcement, access to recorded text, explore voice activated software, delayed passing time, and short term escort to learn class/building location.  Id.
20. The September 2, 2009 IEP included the following four annual goals:  increase writing skills, increase classroom performance, increase awareness of community resources, and increase employability skills.  (Ex. 14)  The IEP stated that each goal would be measured by completion of various coordinated activities which were specifically listed and included along with each goal.  Id.  The four annual goals were measurable and related to the Student’s educational needs.
21. The September 2, 2009 IEP continued the Student’s placement in the special education [Program] program at the high school, for full rather than partial school days. (Ex. 14)  

22. The Student was performing successfully in school, pursuant to the September IEP, until he quit attending school in October 2009.  (Tr. 132-137)  He returned to school on a modified schedule, attending the [Program] program in the afternoon, beginning in December 2009.  (Tr. 133-134)  The Student’s progress has taken a step backward since December 2009 because he is only in school part-time and is only in the [Program] classroom with no regular education classes.  (Tr. 149-150)
23. During both the 2008-09 and 2009-10 school years, the Student’s teachers did not witness the Student exhibit behaviors or express a level of anxiety that would prevent him from attending the [Program] program at the high school, and they saw him participate successfully in the program.  (Tr. 15-16, 41, 47, 59, 65-66, 132-133, 136, 344-345)

24. The school nurse has notes regarding the Student that are maintained in a confidential nursing chart.  (Ex. 12, Tr. 102)  The notes are not part of or maintained in the Student’s health record, cumulative file, or special education file.  Id.  The nurse’s notes regarding the Student include information from staff meetings, as well as phone calls and messages to schedule her attendance at IEP meetings.  (Ex. 12, Tr. 97-98)
DISCUSSION

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 178, 188-89 (1982).  

The IDEA establishes a “basic floor of opportunity” for every child with a disability.  The District is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  

Placement
The IDEA and Wisconsin special education laws require that children with disabilities are educated in the least restrictive environment (LRE).  See 20 USC § 1412 (a)(5); Wis. Stat. § 115.79.  The IDEA's implementing regulations state that, to the maximum extent possible, "children with disabilities, including children in public or private institutions or other care facilities, [should be] educated with children who are nondisabled." 34 CFR § 300.114 (a)(2)(i). 

The Office of Special Education Programs of the United States Department of Education has stated that placement refers to “points along the continuum of placement options available for a child with a disability and ‘location’ as the physical surrounding, such as the classroom, in which a child with a disability receives special education and related services.”  Letter to Trig, 50 IDELR 48 (OSEP 2007)
Since January 2009, the Student has been placed in the [Program] program at the high school.  The [Program] program at the high school provides a small classroom environment with special education teachers who are trained to provide academic and behavioral support, yet it also allows special education students to attend regular education classes with aides as needed.  The [Program] program and placement is appropriate for the Student because it addresses his needs in the areas of anxiety, communication and social skills, and organizational and other academic needs.

 Other than the Parent, all of the IEP team participants who testified regarding the Student’s placement stated that they believe the [Program] program is the appropriate program and placement for the Student.  (Tr. 53, 138, 221, 226-227, 231, 336)  The Student’s teachers and the Special Education Coordinator indicated that they believed the Student should be in school full-time, but they agreed the January and March 2009 IEPs were appropriate, considering the circumstances of the Student not attending school for medical reasons.  (Tr. 52-53, 221, 226-227, 231)
At the hearing, the Parent testified that she believed the Student possibly should be placed in a learning disabilities program.  The Parent, in part, relied upon a medical evaluation of the Student from 2005 which mentioned that the Student might have a learning disability.  (Ex. 23)  However, the IEP team credibly determined in September 2009 that the Student does not meet the criteria for a specific learning disability.  (Ex. 14)  There is no credible evidence on the record showing that, based on the Student’s individual needs, the Student should be placed in a learning disabilities program, rather than the [Program] program, in order to receive a free, appropriate public education.  The Student’s teachers credibly testified that they did not witness the Student exhibit behaviors or express a level of anxiety that would prevent him from attending the [Program] program full-time at the high school, and they saw him participate successfully in the program.  

With regard to the Student’s specific IEPs, I find that the September 2, 2009 IEP and placement of the Student in the [Program] program for full school days provided him with a free, appropriate public education.  
With regard to the March 16, 2009 IEP and placement, I find that, in light of the information provided by [Doctor] and the Parent about the Student’s medical problems and need for an abbreviated school day, it provided the Student with a free, appropriate public education.  Further, I would note that the IEP team, which included the occupational therapist, appropriately and reasonably concluded that the Student no longer required occupational therapy as a related service in the March 2009 IEP.
With regard to the January 21, 2009 IEP, the IEP team agreed to have the Student complete his school work at home with consultation from the [Program] special education teacher for approximately five weeks because the Parent informed them that the Student could not attend school due to his medical problems and the medical testing and procedures he was undergoing at that time.  The student’s special education teacher testified that the Student’s educational needs had not changed and that the related services of occupational therapy and speech and language services were not included in the January 2009 IEP as a matter of practicality simply because he was not going to be attending school.  (Tr. 60-61)
Based upon the information provided by the Parent about the Student’s apparently serious medical problems at the time, I find that the limited-term January 2009 IEP and placement was the appropriate point along the placement continuum for the Student at that time, except that it unjustifiably discontinued the related services of speech and language and occupational therapy.  There is no evidence on the record showing that the Student no longer needed those services to benefit from his special education or that the District could not have provided those related services at his home.  Moreover, there was no IEP and placement in effect for the Student from February 28, 2009 until March 16, 2009.  Therefore, I find that the Student is entitled to compensatory special education services for the period from February 28 to March 16, 2009 and to compensatory related services of speech and language and occupational therapy from January 21 to March 16, 2009.
September 2009 IEP
The IDEA requires that a student’s IEP includes “[a] statement of measurable annual goals, including academic and functional goals designed to – meet the child’s needs that result from the child’s disability to enable the child to be involved in and make progress in the general education curriculum; and meet each of the child’s other educational needs that result from the child’s disability.” 34 C.F.R. § 300.32(a)(2); see 20 U.S.C. § 1414(d)(10)(A)(II).  
A student’s IEP also must include a statement of the related services and supplementary aids and services to be provided to the student that will allow the student to:  advance appropriately toward attaining the annual goals; be involved and make progress in the general curriculum and participate in extracurricular and other nonacademic activities; and, be educated and participate with other children and nondisabled children.  See Wis. Stats. § 115.787 (2)(c).
Here, the Student’s September 2009 IEP contained four annual goals that were academic and functional, that were related to the Student’s individual needs as indicated in the IEP, and that were clearly measurable.  (Ex. 14)  In fact, the IEP specifically stated that each goal would be measured by completion of various coordinated activities listed along with each goal.  Id.  In addition, IEP team members testified that the annual goals in the IEP were measureable.  (Tr. 142, 231)  Although the Parent alleged that the September 2009 IEP did not contain measurable annual goals, she conceded at the hearing that the goals were measurable.  (Tr. 286)
The Student’s September 2009 also includes a considerable list of supplemental aids and services to be provided to or on behalf of the Student.   Specifically, the IEP provides for:  extended time for processing and response, short term goal setting, break longer assignments into smaller units, frequent repetition, positive reinforcement, access to recorded text, explore voice activated software, delayed passing time, and short term escort to learn class/building location.   (Ex. 11 and 14)  The Student’s special education teacher and the District’s Special Education Coordinator credibly testified that the supplemental aids and services in the September 2009 IEP are appropriate for the Student.  (Tr. 130, 255)  There is no evidence on the record that the supplemental aids and services included in the September 2009 IEP are inappropriate or insufficient to provide the Student with a free, appropriate public education.
The September 2009 IEP includes the related services of school health services, school nurse services, and transportation.  It does not include speech and language and occupational therapy as related services.  (Ex. 11)   The Parent was unable to meet her burden of showing that the Student was denied a free, appropriate public education because the September 2009 IEP did not include speech and language and occupational therapy as related services.  
At the March 16, 2009 IEP meeting, the IEP team, including the District’s occupational therapist, discussed occupational therapy and concluded that the Student no longer needed occupational therapy as a related service.  (Ex. 8, Tr. 191-194, 327-328)  There is no evidence on the record that the IEP team’s conclusion was unreasonable or inappropriate in light of the Student’s educational needs. 
The Student’s special education teacher for the 2009-10 school year stated that, while he felt the Student might benefit from occupational therapy services, he did not believe that occupational therapy services were necessary for the Student to receive a free, appropriate public education.  (Tr. 140-141)  In addition, the District’s Special Education Coordinator also testified that she did not believe the Student required occupational therapy services in order to receive a free, appropriate public education.  (Tr. 229)  Moreover, the occupational therapist testified that the Student could work on occupational therapy skills in the special education classroom without an occupational therapist providing it as a related service.  (Tr. 327-328)  
With regard to speech and language services, the speech and language therapist credibly testified that the Student had gained competency and skills in speech and language and no longer needed speech and language as a related service.  (Tr. 350-353)  She presented her findings in writing and verbally at the September 2, 2009 IEP meeting, and the IEP team reasonably concluded that the Student no longer needed speech and language as a related service.  (Ex. 11 and 14, Tr. 229)  

Based on the credible evidence, I find that the September 2009 IEP contained measurable annual goals and appropriate supplementary aids and related services to meet the Student’s individual needs and that the related services of speech and language and occupational therapy were not necessary for the Student to receive a free, appropriate public education.
Medical Information in Nurse’s File
The Parent did not show that the school nurse’s file contained inaccurate information about the Student.  It is unclear from the evidence on the record which information the Parent believed was inaccurate.
More importantly, the school nurse testified that her notes were kept in a confidential nursing chart.  (Ex. 12, Tr. 102)  The notes were not part of the Student’s health record, cumulative file, or special education file.  Id.  There is no evidence that the nurse’s notes had any impact on the Student’s special education program, placement or services or in any way denied the Student a free, appropriate public education.
CONCLUSIONS OF LAW

1. The January 2009 IEP and placement failed to provide the Student with a free, appropriate public education because he did not receive the related services of speech and language and occupational therapy and because he did not receive any special education services from February 28 until March 16, 2009.
2. The March 2009 and September 2009 IEPs and placements provided the Student with a free, appropriate public education.
3. The September 2009 IEP contains measurable annual goals and sufficient supplementary aids and related services to meet the Student’s individual needs, and provides him with a free, appropriate public education.  The Student’s needs did not require that the related services of speech and language and occupational therapy be included in the September 2009 IEP in order for him to receive a free, appropriate public education.
4. The school nurse’s file does not contain inaccurate medical information regarding the Student and does not deny him a free, appropriate public education.
ORDER

With regard to the Student’s January 2009 IEP and placement, it is hereby ordered that the District provide the Student with compensatory special education services for the period from February 28 to March 16, 2009 and with compensatory related services of speech and language and occupational therapy for the period from January 21 to March 16, 2009.  It is further ordered that all other issues in the due process hearing request are dismissed.


Dated at Madison, Wisconsin on March 3, 2010.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


