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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS

	In the Matter of Due Process Hearing Request for [Student], through her Parents, [Parents]
v.

Milwaukee Public Schools
	Case No.:  LEA-10-007




DECISION
The PARTIES to this proceeding are:

[Student], through 

Parents [Parents], by
Attorney Rebecca Lynn Salawdeh

7119 W. North Avenue
Wauwatosa, Wisconsin 53213 

Milwaukee Public Schools, by

Attorney Susan Bickert

Office of Milwaukee City Attorney

200 E. Wells Street, No. 800

Milwaukee, Wisconsin 53202-3551

Procedural Background
On May 11, 2010, the Department of Public Instruction (DPI) received a due process complaint filed pursuant to Wis. Stats. Chapter 115, subch. V.,  and the federal Individuals with Disabilities Education Improvement Act (IDEA), by [Parents] (the “Parents”) regarding the special education provided to their daughter [Student] (the “Student”) by Milwaukee Public Schools (“MPS”).  The DPI referred the matter to the Division of Hearings and Appeals where it was assigned to the undersigned administrative law judge to conduct the due process hearing.  At the request of the Parties, the scheduling of the due process hearing was initially deferred while they sought to come to an agreed resolution.  After these efforts failed, the Parents retained legal counsel to represent them at the due process hearing.  
The due process hearing was held on September 1, 2, and 28, 2010, following which the attorneys for both Parties filed simultaneous post hearing briefs.  Neither of the attorneys opted to file a responsive brief, and the record was closed on October 29, 2010. 
The issues for hearing, as raised in the Parents’ original due process complaint, and as further distilled by the letter from their attorney dated July 29, 2010 and by their attorney’s post-hearing brief, are reframed as follows:
1. Whether the behavior intervention plans (BIP) that were in effect during the 2009-2010 school year were substantively appropriate.

2. Whether the Student was denied a FAPE in the school year 2009-2010 because MPS failed properly to implement the Student’s IEP’s and BIP’s.  
3. Whether the Student would be educated in the least restrictive environment for the school year 2010-2011 by receiving special education in classes populated only by children with cognitive disability, at a different high school than the one the Student attended in 2009-2010. 
The Parents have not carried their burden to establish (1) that the BIP’s were not appropriate, (2) that MPS failed properly to implement the IEP’s, or (3) that the educational placement and location for that placement for the 2010-2011 school year was not the least restrictive environment.  Rather, the great weight of the evidence established the contrary as to each issue, so that the Parents’ requested relief must be denied.  
Findings of Fact
1. The Student is fifteen years of age (d/o/b [date]) and has been enrolled in MPS schools throughout her educational career, beginning with the Head Start program at [School].  She remained at [School] through the 8th grade (school year 2008-2009).  In the first grade she was determined to be eligible for special education because of moderate cognitive disability, and she has received special education through MPS since that time.  In her most recent reevaluation (May 2010), her performance on the Wechsler Intelligence Scale for Children – Fourth Edition (WISC-4) was within the moderate cognitively disabled range, with a Full Scale Intelligence Quotient (FSIQ) of 49.  This measurement was consistent with previous measurements of the Student’s intellectual ability.  The psychologist who administered the WISC-4 in May 2010 considered the results to be reliable.  (Ex. D-1, p. 9; Dr. O’Neil testimony).  
2. The Student’s disability has caused delays in the areas of reading, language arts, and math.  Throughout her career at [School], she was placed in special classes that served only special needs children.  The special classes at [School] were known as “multi-categorical” classes, because in these classrooms children with varying disabilities (e.g. cognitive disability, learning disability, other health impairment, etc.) are educated together.  A multi-categorical special class is a less restrictive placement than a special class that serves only children with a single specified disability, such as cognitive disability or autism.  
3. In May 2009, the Student’s IEP team at [School] developed an IEP to be effective from May 13, 2009 to February 3, 2010.  This IEP covered the remainder of her eighth grade year at [School], and carried over into the school year 2009-2010 for her first year of high school.  At the time this IEP was developed, it was not yet known which high school the Student would attend.  (Ex. D-1, p. 172).  (This is because MPS has a process that occurs during the summer recess, in which rising ninth grade students may apply for admission to the particular high school that they want to attend.) 
a. The IEP identified the Student’s present levels of performance as follows: mid-first grade level in math; mid-second grade level in both reading and language arts; the display of inappropriate behavioral skills 60% of the time, such as refusing to participate in class or to follow instructions; and some delayed functional skills and organizational skills that affected her ability to learn.  (Ex. D-1, p. 179).  
b. The IEP also included a functional behavioral assessment (FBA) and a behavioral intervention plan (BIP) that addressed the following two “target behaviors:” (1) “refuse to complete work,” and (2) “gets frustrated and becomes confrontational.”  (Ex. D-1, pp. 176-177, 180).

c. The four annual goals in the IEP were (1) increase math skills from the mid-first grade level to the second grade level, (2) increase language arts and writing skills from mid-second grade level to beginning third grade level, (3) increase reading skills from mid-second grade level to beginning third grade level, and (4) a behavioral goal to “respond appropriately by cooperating with teachers and respond appropriately to redirection 60% of the time.”  (Ex. D-1, pp. 190-193).  
d. During her eighth grade year at [School], the Student made grades of either “C” or “D” in all subjects.  (Ex. P-5, p. 5).   There was substantial belief among the educators who developed the IEP in May 2009 that the Student would not succeed in a multi-categorical special needs class in the ninth grade, and that she should be educated in a more restrictive placement.  (T. 176, 242-43).  The Parents strongly resisted this, and ultimately the IEP team yielded to the Parents’ strong wishes and adopted an IEP that continued the Student’s placement in a multi-categorical classroom into her first year of high school. 

4. Before the start of the 2009-2010 school year, the Student participated in MPS’s procedure for her to select a particular high school to attend.  [School] was the Student’s first choice, but she was not selected in the random lottery to fill the limited seats available in the multi-categorical classes there.  The Student’s second choice was [School] High School, where there was space for her in its multi-categorical classes, and where she ultimately enrolled.  The multi-categorical ninth grade classes at [School] and [School] constitute identical educational placements.  
5. The Student’s twin sister, who is not disabled, and with whom the Student has always attended the same school, had also applied for enrollment at [School], and she was accepted for enrollment there.  After the Student did not gain enrollment at [School], her twin sister decided to enroll at [School] for the ninth grade also, because both girls wanted to continue to attend the same school.  
6. The multi-categorical ninth grade classes at [School] are structured for class sizes of 20 to 25 children to receive instruction from a single teacher.  Some of the children in a multi-categorical classroom are programmed to take the Wisconsin Knowledge and Concepts Examination (WKCE) in the tenth grade, which will test their knowledge in core academic subjects at that grade level.  Accordingly, in a multi-categorical class, all the children in the class are exposed to the same instruction based on a curriculum of core academic subjects at ninth grade level, but the instruction is modified to account for their collective special needs.  All the children work toward the same standards of that grade-level curriculum, although performance expectations may vary from child to child according to their varying abilities.  (T.189-191, 250).  
7. The multi-categorical class instruction is designed for special needs children who do not require a smaller class size to grasp the grade level general curriculum and who do not generally need individualized instruction that differs from the instruction given the entire class.  (T. 192, 252).  Children with mild cognitive disability are often placed in ninth grade multi-categorical classes, but children with moderate or severe cognitive disability generally have not been placed in such classes, because of difficulty these children typically experience in grasping the grade-level material presented in that educational environment.  (T.189-191, 250).  
8. At [School], in addition to the multi-categorical classes, MPS has established special classes designed to educate only children with cognitive disability.  (For ease of reference, these classes will be referred to as “self-contained CD” classes.)   MPS has not established self-contained CD classes at [School] for reasons of resource allocation and economy.  (T.230-232).
9. Self-contained CD classes have an average class size of eight to ten children, and typically are staffed by one teacher and one paraprofessional.  The children in self-contained CD classes are instructed on a curriculum that is based on “extended grade band standards” (EGBS), which is used for children who cannot find success in a curriculum based on core academic standards, even with modifications and adaptations to the curriculum.  (T. 211).  The EGBS curriculum is loosely related to the academic standards of the core general curriculum, but is substantially scaled down to a level with a focus on the development of every-day life skills (also frequently referred to as “functional” skills).  (T. 212).  

10. Children who are placed in a self-contained CD class are typically identified to take the Wisconsin Alternate Assessment for Students with Disabilities (WAA-SwD) rather than taking WKCE.  The WAA-SwD is designed to be administered to students with significant disabilities who are unable to take the WKCE even with accommodations.  The WAA-SwD is based upon the EGBS curriculum.  
11. The degrees of cognitive disability of children who are placed in the self-contained CD classes at [School] include mild, moderate, and severe.  The self-contained CD classes at [School] are structured to allow children to move in and out of four class levels, all involving varying degrees of instruction on functional skills in addition to instruction on academic skills according to the proficiencies and needs of the child in the academic subject areas.  (Ex. D-1, p. 356; T. 227-228, 233-235).  The self-contained CD program at [School] is also structured to allow a child to learn core academic material that is aligned to the child’s grade-level general curriculum.  (T. 227-228).  Some children in the self-contained CD program at [School] participate in regular education academic classes at some point in their high school careers. (T. 236).  
12. The Student performed poorly in almost all aspects of her educational programming throughout the 2009-2010 school year.  

a. The Student’s first class of the day was math.  She was chronically late to class, arriving late a total of 94 times in the course of the year, in addition to having been absent for 19 days.  Out of a total of about 175 school days, she was either late or absent for 64% of her classes.  (Ex. D-1, p. 305).  Sometimes she arrived as much as 15 minutes late to class.  The Student said that she came late to math class because it embarrassed her to be seen entering a special education classroom.  When she was in attendance, she did not participate in note-taking, warm-up exercises, or in writing examples to demonstrate understanding of the material.  The math teacher implemented the accommodations and program modifications called for in the Student’s IEP, yet the Student made almost no effort to do any class work or tests.  (T. 330; Ex. D-1, pp 327).  The Student received grades of Unsatisfactory throughout the year in math.  (Ex. D-1, p. 303).
b. The Student’s teacher in comprehensive literacy (reading and language arts) was the teacher who was also primarily responsible for her IEP (known also as her “IEP teacher”).  The literacy instruction was based on a scripted curriculum called “Language!,” which is designed to bring children with special needs who are not proficient in WKCE up to grade level in reading, writing, and speaking.  (T. 225-227, 270-271, 276-277).  Throughout the school year, the Student made marginally greater effort in Language! than she did in math, but her time in Language! was still dominated by conduct such as refusing to participate when asked to work either individually or with a group, not following the teacher’s instructions (such as instructions to begin an assignment or to stay on task), never volunteering or raising her hand, and not responding to praise, encouragement, or one-to-one attention from the teacher.  (Ex. D-1, p. 52).  This was the same sort of behavior that she had displayed in classes during her 8th grade year at [School] in 2008-2009.  (Ex. D-1, p. 179).  An apt shorthand description of these collective behaviors used by some members of the IEP team was “shutdown” behaviors.  The teacher for the Language! curriculum was more successful than most of the Student’s other teachers in getting the Student to do some work in her class.  (The Student’s better participation in Language! than in math might also have been due in part to the Student’s higher present levels of performance in reading and language arts than in math).  By the end of the school year, the Student had progressed through two levels of the Language! program.  She had advanced her fluency to the third grade level (which was a component of one of her IEP goals), but her comprehension was not significantly advanced.  (T. 319, 341).  She received three final grades for Language! – all D’s.  (Ex. D-1, p. 304).  She refused to take her final exam, which constituted 25% of her final grade.  Despite advancing her proficiency, what little work product that she did generate in Language! showed that she had gained little or no understanding of basic concepts.  (T. 319-324; Ex. D-1, pp. 314-316).
c. The Student displayed similar shutdown behaviors in classes for “Acting”, “Community Awareness,” “Health,” World History,” and “Understanding the World of Work.”  (Ex. D-1, pp. 319-335; T. 328-332).  She received a grade of “C” in Health and either a “D” or an “Unsatisfactory” in the other courses.  (Ex. D-1, p. 304).  

13. When the Parents received the first ninth grade progress report that reflected how poorly the Student was performing, they requested an IEP team meeting, which was held on November 20, 2009.  The announced purpose of the meeting was to review and revise the IEP and to develop an annual IEP to replace the existing IEP (which had been developed at an elementary school and required some adjustment to account for the different environment of a high school).  (Ex. D-1, p. 149).  A major topic of discussion during the IEP meeting was the Student’s “shutdown” behaviors, through which the Student effectively avoided being engaged in most components of her education.  
a. The Student’s IEP teacher prepared an FBA with input from the IEP team.  The FBA described the “target behavior” to be the Student’s “refusal to complete work or participate in class.”  The FBA identified “triggers” of this behavior to be (1) embarrassment that the Student felt when she was redirected by teachers, (2) frustration the Student experienced when confronted with classroom work that was difficult, and (3) being surrounded by peers who appeared to her to have physical disabilities.  (Ex. D-1, p. 147).  The FBA described the “function” of the behavior as follows:  “To avoid being embarrassed in front of her peers, to avoid reporting the incorrect answer, or appear as if she doesn’t understand the content of the subject area.  Also to avoid or escape the reality that she does have a disability.”  

b. The Student’s IEP teacher also prepared a BIP with input from other team members to replace the BIP that had been developed at [School].  (Ex. D-1, pp. 173-174).  The new BIP identified “preventative strategies” to address the target behavior identified in the FBA as follows: “Provide classroom work that is at [the Student’s] instructional levels, frequent check-ins for comprehension and monitoring her work.  Offer positive feedback and praise.  Proximity, seat [Student] in teacher high traffic areas, and away from the door.”  (Ex. D-1, p. 148).  The BIP identified “replacement behaviors” that entailed the Student complying with school/class rules and communicating her needs or frustrations.  The BIP also included certain “instructional strategies” and specified certain “positive” and “negative consequences.”  (Ex. D-1, p. 148).
c. The IEP team adopted an annual IEP for the period November 20, 2009 to November 19, 2010, that had annual goals and short-term objectives that were substantially similar to those in prior IEP.  (Ex. D-1, pp. 161-164, 190-193).  The IEP provided that the Student would participate in the WKCE with accommodations in the tenth grade.  (Ex. D-1, p. 152).  The IEP provided for 260 minutes a day of special education in reading and writing and 52 minutes in mathematics.   (Ex. D-1, p. 156).  The IEP provided for the following “supplementary aids and services” to be provided in both her special education and regular education classrooms: check for comprehension; seat student within close proximity to teacher; assignment modifications; daily report; use of a calculator; use of testing room; and extended time on tests, quizzes and major assignments. (Ex. D-1, p. 158).  These supplementary aids and services were somewhat different from those set forth in the prior IEP.  (Ex. D-1, p. 188).  Educational placement was continued in the multi-categorical classes at [School].
14. From November 20, 2009 to February 12, 2010, MPS substantially implemented all components of the BIP and IEP, including the supplementary aids and services.  The Student’s shutdown behaviors continued in all of her classes.  (Henze testimony; T. 120-130).
15. On January 22, 2010, another IEP team meeting was held at the request of [Parent], who was interested mainly in addressing the BIP.  (Ex. D-1, p. 124).  The BIP was discussed but was not substantially changed as a result of the meeting.  [Parent] stated at this meeting that she recognized that the Student’s shutdown behaviors might be a reaction to academic material that the Student found too difficult to understand.  (T. 54).  
16. On February 2, 2010, another IEP meeting was convened at the Parents’ request, and the IEP team again addressed the BIP.  The Student was continuing to shut down at school.  [Parent] expressed her belief that in order to lessen the Student’s apparent frustration with the difficulty of the material and her resulting shutting down, the Student needed additional accommodations and program modifications to access the grade level curriculum in the multi-categorical classroom.  (T. 59). The IEP team did not finish all of its business at this meeting, so another IEP meeting was held on February 12, 2010, where the team continued to discuss the BIP and the Student’s performance.  It was in these February 2010 IEP meetings that educators first raised the possibility of placing the Student in a self-contained CD class at [School].  [Parent] expressed her disagreement with any such change.  She stated that she wanted the Student to remain in the multi-categorical class and remain on a path to take the WKCE in the tenth grade, not the WAA-SwD.  (T. 59-60; Ex. D-1, p. 51).  (The Student had taken the WKCE only one time, in the fourth grade. In the fifth through eighth grades she had taken the WAA-SwD, and she had some success in those test events.  [T. 246, 302-303; Ex. P-5, p. 2].)
17. At the February 12, 2010, IEP team meeting, the team determined to try an additional measure to address the Student’s shutdown behaviors by assigning a paraprofessional to serve as her one-on-one aide for three hours each day in her classes in Language! and math.  (Ex. D-1, p. 88; T. 308).  The role of the paraprofessional was also included in a revised BIP.  (Ex. D-1, p. 76).  The IEP team also added “oral tests” to the IEP as a supplementary aid or service.  The oral tests would be employed in all classes except for literacy (which by its nature necessitated that the Student read the tests herself).  (T. 309-310; Ex. D-1, p. 86).  
18. From February 12, 2010 to the end of the school year, MPS substantially implemented all components of the BIP and IEP, including the supplementary aids and services.  The Student’s shutdown behaviors continued in all of her classes.  (Henze testimony; T. 120-130).

19. The Student clashed with the first paraprofessional who was assigned to her, so after about one month this paraprofessional was replaced by a different paraprofessional, who continued to work with the Student through the end of the school year.  Even with the support of a one-on-one aide for three hours per day, the Student’s shutdown behaviors continued at about the same levels as they existed before the paraprofessional was assigned.  (T. 308-309).  The paraprofessional was involved in helping the Student to get to her first period math class on time, and the frequency of her tardiness for math class abated somewhat for a while, but she still continued to arrive to class late on many days.  (Ex. D-1, p. 305).  The Student’s Language! and IEP teacher observed that the paraprofessional’s presence alongside the Student appeared at times to cause the Student to display even greater frustration.  (T. 308-309).  
20. Sometime in late February or early March 2010, at the request of [Parent], the Student’s IEP teacher convened a meeting with all the Student’s teachers and [Parent], to discuss [Parent]’ concerns that the teachers were not grading the Student appropriately and were not providing sufficient accommodations and program modifications.  (T. 66, 327-328).  Preparatory to the meeting, the IEP teacher requested that each teacher respond in writing to questions regarding their implementation of the IEP’s and the Student’s performance in their classes.  Their written responses described, among other things, how the teachers graded the Student, how the teachers implemented the accommodations and modifications set forth in the IEP, and what the Student had to do in their classes to meet the goals and short term objectives in the IEP.  (T. 328-332; Ex. D-1, pp. 319-335).  Most of the Student’s teachers attended all or part of this meeting, and all of their written responses were provided to [Parent] and were subject to discussion.  
21. On April 16, 2010, another IEP meeting was held at the Parents’ request to review and revise the IEP and to address the BIP.  
a. [Parent] reiterated her continuing belief that the Student was “not being graded based on her IEP goals and objectives” and that she needed more accommodations and modifications to access the grade-level curriculum that she was being presented in the multi-categorical classes. (Ex. D-1, p. 51).  She also expressed an interest in the Student receiving instruction on functional skills (which is not part of the core academic curriculum in the multi-categorical classes at [School]).  (T. 224).  The other members of the IEP team concurred with [Parent]’ view that the Student required instruction in functional skills, but they believed further that the Student’s moderate cognitive disability prevented her from receiving educational benefit in the multi-categorical classroom, even with the accommodations and modifications specified in her IEP.  (T. 301).  
b. The teachers believed that the Student’s shutdown behaviors would continue as long as she remained in a multi-categorical classroom, where the structure was a single teacher providing the same grade-level instruction to all 20 to 25 children in the class.  The Student’s teachers continued to believe that the function of her shutdown behavior was to avoid confronting grade-level instructional material that she was unable to understand even with accommodations and program modifications.  They believed that an effective preventative strategy in the continuing effort to address these behaviors was for the Student to be placed in an educational environment that (1) provided instruction that was more closely aligned with her present levels of performance, (2) included instruction on functional skills, and (3) where the teacher would be able to provide her with more individual instruction.  (E.g., T. 172-173, 178-179, 253-254).  
c. [Parent] voiced her strong disagreement with these conclusions, and the IEP team determined to maintain the Student’s placement in the multi-categorical class for the remainder of the 2009-2010 school year.  The IEP team concluded further, however, that for the next school year the Student’s educational placement should be in a self-contained CD class, which would not be available at [School] but would be available at [School]. 
22. On May 11, 2010, the Parents filed their due process complaint, in which they challenged the anticipated change of educational placement and location for the 2010-2011 school year, and challenged the sufficiency of the special education provided in the 2009-2010 school year.  

23. On May 27, 2010, the IEP team met for the purpose of re-evaluating the Student’s eligibility for special education (as the Parents had requested in April).  The IEP team determined that the Student remained eligible for special education by reason of cognitive disability.  At the request of the Parents, the Student was also evaluated for “specific learning disability” and was found not to have that disability.  In connection with the reevaluation, the IEP team developed an IEP to be effective from May 27, 2010 to May 26, 2011.  This IEP provided for an educational placement for specially designed curriculum based on EGBS.  The EGBS curriculum would be provided in self-contained CD classes, which were in place at [School] but not at [School], and thus the location for implementation of the IEP was determined to be [School].  (Ex. D-1, p. 34).  [School] is not the school that the Student would attend if she were nondisabled.  (Ex. D-1, p. 34).  The IEP provided that the Student would take the WAA-SwD in the tenth grade.  (Ex. D-1, pp. 10-11).
24. At the times of the IEP team meetings in April and May 2010, the Student did not possess the skills or competencies to receive educational benefit from continuing placement in the multi-categorical class at [School], even with modifications and accommodations.  The Student requires a more restrictive educational placement to receive educational benefit.  The IEP team reasonably concluded that the Student would be more likely to receive educational benefit by placement in self-contained CD classes.  
25. During the pendency of these proceedings, pursuant to the “stay put” provisions of the special education laws, the Student has continued to receive educational services at [School] pursuant to the IEP developed at the February 12, 2010 IEP meeting, which includes a one-on-one paraprofessional for three hours per day.  
Conclusions of Law

1.
The behavioral intervention plans in effect for the 2009-2010 school year were substantively appropriate.
2.
MPS properly implemented the IEP’s and BIP’s during the 2009-2010 school year.
3.
The least restrictive environment in which the Student would likely receive a free appropriate public education (FAPE) for the 2010-2011 school year is a self-contained CD class that employs a curriculum that is based on extended grade band standards (EGBS).  
4.
The IEP team complied with the requirements of 20 U.S.C. 1412(a)(5) and 34 C.F.R. § 300.116 in determining that the location for the implementation of her IEP for the 2010-2011 school year would be [School].

Discussion

Behavioral Intervention Plans
For a special needs child whose behavior impedes her learning, an IEP team is required to “consider the use of positive behavioral interventions and supports and other strategies to address that behavior.”  Wis. Stat. § 115.787(3)(b)1; 34 C.F.R. § 300.324(a)(2)(i).  MPS complied with this statutory obligation by considering the use of positive behavioral interventions and supports and other strategies throughout the 2009-2010 school year, and adopting and incorporating some of these in the various BIP’s that were in place that school year.  
At every IEP team meeting during the 2009-2010 school year, the team discussed the BIP and considered ways to change it to address more effectively the Student’s persistent shutdown behaviors and tardiness to her math classes.  The team considered suggestions and requests of [Parent] and adopted some of them.  The team eventually decided to take the somewhat drastic measure of assigning a paraprofessional to assist only the Student for three hours each day, but this did not result in any significant change in the target behaviors.  The IEP team ultimately reasonably concluded that the Student’s shutdown behaviors were triggered principally by her frustration and/or embarrassment in not grasping the ninth grade level material in the multi-categorical classroom, and further that no positive behavioral interventions were likely to alleviate these behaviors short of changing her educational placement to an environment where the material was more closely aligned with her present levels of educational performance, and where the classroom teacher could deliver greater individual instruction.  
The IEP team’s conclusions and judgments with regard to the behavioral components of the IEP’s in effect for the 2009-2010 school year, including the BIP’s, were objectively reasonable.  There was scant evidence to suggest that the team’s judgments in this regard might ultimately prove to be incorrect.  But even if this turns out to be the case, it is not the province of an impartial hearing officer in a due process hearing to second guess the objectively reasonable judgments of the education experts who craft and review a child’s IEP.  See School District of Wisconsin Dells v. Z.S., 295 F.3d 671, 676-77 (7th Cir. 2002).

Moreover, the federal and state special education statutes and regulations do not prescribe any substantive requirements for behavioral intervention plans.  As a matter of law, a behavioral intervention plan can “not … fall short of substantive criteria that do not exist.”  Alex R. v. Forrestville Valley Community Unit Sch. Dist. No. 221, 375 F.3d 603, 615 (7th Cir. 2004).  The BIP’s in place for the 2009-2010 school year were not substantively invalid.  

Implementation of IEP’s and BIP’s in the 2009-2010 School Year
State and federal laws require school districts to provide special needs children with special education “in conformity with an individualized education program.”  Wis. Stat. § 115.76(7); 20 U.S.C. § 1401(9)(D); 30 C.F.R. 300.17(d).  The Parents contend that MPS failed properly to implement the Student’s IEP’s (which in this case included the Student’s BIP’s) during the 2009-2010 school year in the following respects:  (1) failing to implement the identified “supplemental aid” providing for the Student to take home daily reports from her teachers, (2) failing to implement fully all components of the BIP’s, (3) failing to implement fully all the specified accommodations and program modifications, (4) not grading the Student according to the annual goals and short term objectives of the IEP’s.
One of the supplementary aids identified in all of the IEP’s was for the teachers to prepare “daily progress reports” and for the Student to deliver the daily reports to her Parents every school day.  (E.g., Ex. D-1, p. 61).  [Parent] informed the IEP teacher that the Student rarely came home with a daily report.  This subject was addressed at almost every IEP meeting held during the school year, as well as at other times in less formal communications between [Parent] and the IEP teacher.  The IEP team addressed the issue by modifying the procedure for the handling of the daily reports, but the team retained the Student’s responsibility to deliver the reports to her Parents (albeit with the teachers and paraprofessionals providing greater support and encouragement to her in completing this daily task).  The evidence showed that the teachers substantially implemented this supplementary aid by giving the Student completed daily reports for her to take to her Parents, and that the Student failed to deliver most of the reports to her Parents and was persistently dishonest to her teachers about whether she had done so.  (T. 285, 328, 344).  The Student’s teachers substantially implemented the supplementary aid of preparing daily progress reports.  
As to implementation of the BIP’s, and the accommodations and program modifications set forth in the IEP’s, the overwhelming weight of the evidence was that all of the Student’s teachers were aware of the requirements of the IEP’s and all of them engaged in good faith efforts to implement all applicable facets of the IEP’s and BIP’s in their classes.  (Henze testimony; Ex. D-1, pp. 317-355).  The Parents presented almost no controverting evidence beyond their mere supposition that the reason the Student was not performing well in school was because the teachers must not have been (1) sufficiently applying the positive behavioral interventions contained in the BIP’s, or (2) properly implementing the accommodations and program modifications set forth in the IEP’s.  

Throughout the 2009-2010 school year, [Parent] frequently expressed a concern that the Student was not being graded “according to her IEP goals.”  In her testimony at the due process hearing, however, she acknowledged that there was not a perfect identity between progress on the IEP’s goals and the Student’s grades.  (T. 100-101).  Indeed, the evidence presented demonstrated that it was possible for the Student to make satisfactory progress toward an annual goal yet at the same time earn a barely passing grade.  (T. 297, 300).  MPS applied appropriate objective criteria in awarding grades to the Student throughout the 2009-2010 year.  The principal reason the Student received either failing or barely passing grades was because the ninth grade level curriculum provided in the multi-categorical classroom was significantly more difficult than her present levels of academic performance, which resulted in her rarely attempting to participate in any facets of her classes.  
Placement in Least Restrictive Environment at [School]
A free appropriate public education (FAPE) is provided through the implementation of an IEP that is “reasonably calculated to enable the child to receive educational benefits.”  Board of Education v. Rowley, 458 U.S. 176, 207 (1982).  The special education laws require MPS to provide FAPE in the “least restrictive environment” (LRE).  Wis. Stat. §§ 115.79 & 115.81(4)(a)2; 20 U.S.C. § 1412(a)(5).  The general LRE requirement is described in the applicable federal regulation, 34 C.F.R. § 300.114(a)(2), in pertinent part as follows: 
Each public agency shall ensure that —

(i) That to the maximum extent appropriate, children with disabilities … are educated with children who are nondisabled; and 

(ii) That special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily. 

The federal regulations also require that school districts have available a “continuum of alternative placements” for use when “mainstreaming” a disabled child is not appropriate.  34 C.F.R. § 300.115.  In this case, the multi-categorical classes that the Student attended at [School] constitute a less restrictive environment in the “continuum of alternative placements” than the self contained CD classes at [School].  
The overwhelming weight of the evidence established that if the IEP team had decided to continue the Student’s  placement in the multi-categorical classes at [School] for the 2010-2011 school year, that the Student would not likely receive educational benefits.  The evidence demonstrated decisively that the educational delays caused by the Student’s disability posed a substantial obstacle to her accessing the ninth grade level curriculum in the multi-categorical classes at [School], even with substantial accommodations and program modifications.  In this regard, perhaps the most striking testimony came from the educator who was responsible for the special education programs for multiple schools in MPS, including [School], and who served as the LEA Representative for some of the Student’s IEP team meetings in 2009-2010.  In her professional judgment, the Student would not likely be enabled to receive an educational benefit in the multi-categorical classes at [School] even if her shutdown behaviors were wholly eliminated and she participated fully in all aspects of her educational programming.  (T. 167).  
The great weight of the evidence showed that the Student is considerably more likely to receive educational benefit in a self-contained CD class, which is more closely aligned with her academic levels and which is designed to provide some instruction on functional skills (the need of which is universally recognized).  The Student is far more likely to experience success and thrive in that more restrictive educational placement, in deep contrast to her experience in the multi-categorical classes in the 2009-2010 school year.  
In addition to the LRE requirement, the special education laws establish other substantive and procedural criteria for determining the location at which an IEP is to be implemented.  20 U.S.C. 1412(a)(5).  The applicable federal regulation, 34 C.F.R. § 300.116, “Placements,” provides in pertinent part as follows:  
In determining the educational placement of a child with a disability … each public agency must ensure that--

(a) The placement decision--

(1) Is made by a group of persons, including the parents, and other persons knowledgeable about the child, the meaning of the evaluation data, and the placement options; and

(2) Is made in conformity with the LRE provisions of this subpart, including §§300.114 through 300.118;

(b) The child’s placement--

(1) Is determined at least annually;

(2) Is based on the child’s IEP; and

(3) Is as close as possible to the child’s home;

(c) Unless the IEP of a child with a disability requires some other arrangement, the child is educated in the school that he or she would attend if nondisabled;

(d) In selecting the LRE, consideration is given to any potential harmful effect on the child or on the quality of services that he or she needs.

The overriding rule of section 300.116 is that placement decisions for children with disabilities “must be made on an individual basis and ensure that each child with a disability is educated in the school the child would attend if not disabled unless the child’s IEP requires some other arrangement.”  71 Fed. Reg. 46587 (8/14/2006).  Historically, the term “placement” has connoted “points along the continuum of placement options available for a child with a disability,” in contrast to the term “location,” which refers to “the physical surrounding, such as the classroom, in which a child with a disability receives special education and related services.”  71 Fed. Reg. 46588.  Even though school districts are required to make available a full continuum of alternative placement options, the federal and state special education laws do not require that each school building in a school district “be able to provide all the special education and related services for all types and severities of disabilities.”  Id. 
[School] is not the school that the Student would attend if she were nondisabled.  (Ex. D-1, p. 34).  If MPS had established self-contained CD classes at [School] High School, the IEP team would have identified [School] as the location at which the IEP for the 2010-2011 school year would be implemented.  For reasons of economy and efficiency, however, MPS has determined not to establish self-contained CD classes at [School] High School, and its decision in this regard does not run afoul of the special education laws.  

The Parents argue that the Student’s difficulty in making transitions weighs in favor of allowing her to continue her education in the multi-categorical classes at [School], where she has now been attending school for over a year (by virtue of the stay-put provisions of the special education laws).  (Parents’ Brief, p. 12).  The IEP team was aware that requiring the Student to move to a different high school for 2010-2011 would present her with additional challenges.  This factor, though very important, does not override the team’s determination that FAPE could not be delivered to the Student in 2010-2011 if she were to remain in the multi-categorical classes at [School].  Because there are no self-contained CD classes at [School], the Student’s IEP for 2010-2011 requires that she be educated elsewhere, in a school other than the school she would attend if she were not disabled.  34 C.F.R. § 300.116(c).  The IEP team’s determination to implement the IEP at [School] was made in conformance with the criteria set forth in 34 C.F.R. § 300.116.
ORDER

The Parents’ request for relief is denied and the due process complaint is dismissed.

Dated at Milwaukee, Wisconsin on November 12, 2010.
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	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


