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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case No.:  LEA-10-019





The Parties to this proceeding are:


[Student], by

[Parents Attorney]

[District], by

[District Attorney]
PROCEDURAL HISTORY


On September 28, 2010, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parents Attorney] on behalf of [Parents] (the “Parents”) and [Student] (the “Student”) against the  [District] (the “District”).  DPI referred the matter to this Division for hearing.


The due process hearing was held on December 9, 10, and 13, 2010.  The record closed on January 14, 2011, and the decision is due by January 26, 2011.

ISSUE

Has the District failed to adequately implement the Student’s individualized education program (IEP) during the current school year by employing inexperienced and insufficiently trained staff who are unable to:

a. effectively communicate with the Student, and

b. safely and capably feed the Student, and

c. safely and capably assist the Student with required personal care needs, including toileting?

FINDINGS OF FACT

1. The Student is a 12-year-old boy who has athetoid and spastic cerebral palsy, which results in trunk and neck weakness, difficulty with movement, and involuntary movements.  (Ex. 15, Tr. 149-150, 295-296)  He is primarily nonverbal and communicates using an eye gaze/body language communication method. (Ex. 15)  As a result of his orthopedic impairments, he uses a wheelchair for mobility and needs assistance to eat, drink, and care for his personal needs, such as toileting and dressing.  (Ex. 15, Tr. 149-150, 178, 191)

2. The Student has been identified by the District as a child with a speech and language impairment and orthopedic impairments who is in need of special education and related services.  (Ex. 15)  He has received special education services in the District since pre-kindergarten.  (Tr. 147, 176)

3. The Student had the same paraprofessional aide, [D.H.], assist him in elementary school from pre-kindergarten until the end of 5th grade.  (Tr. 93)  [D.H.]’s previous experience includes volunteering with disabled children while she was in high school, working for a short time as an aide at a school in Illinois, completing a paramedic program, and working as a medical assistant.  It took approximately a month for [D.H.] to effectively communicate with the Student.  (Tr. 96-97)
4. The Student has a personal care worker, [J.A.], who has been assisting him at home for four years.   [J.A.] has a bachelor’s degree in special education.  It took her about a month to be able to effectively communicate with the Student, and she still does not understand him 100% of the time.  (Tr. 13-14)

5. The Student’s mother believes there are five people who are able to fluently communicate with the Student:  herself, the Student’s father, the Student’s sister, his personal care worker, and the Student’s aide in elementary school, [D.H.].  (Tr. 193)   

6. In 5th grade, the Student was on A honor roll, meaning he achieved at a high academic level, but not necessarily straight A’s, in all academic subjects.  (Tr. 64-65)

7. During the entire time that she assisted the Student as a paraprofessional aide, [D.H.] was employed by [County], and [County] assigned her to the [District].  (Tr. 117)  [County] quit providing three full-time and one half-time aide positions to the District as of June 2010, and [D.H.]’s full-time aide position was one of those that ended.  (Tr. 131)

8. The District decided to hire part-time aides to replace the [County] aide positions, and the Director of Special Education personally invited the aides in the [County] positions to let her know if they were interested in and apply for the new part-time positions.  (Tr. 556, 626)  [D.H.] did not apply for one of the new part-time aide positions in the District and is not currently employed by the District. (Tr. 131, 134-136, 565)

9. The Director of Special Education made the staffing decision to assign two part-time aides, rather than one full-time aide, to assist the Student during the 2010-2011 school year.  (Tr. 626)  Rather than assign two newly-hired aides to assist the Student, the Director of Special Education assigned two aides who had some experience with the Student and who were already employed by the District working in the elementary and middle schools.  (Tr. 570-571, 573-574, 618)
10. One of the aides, [M.J.], had worked with the Student in 4th and 5th grades and in summer school, feeding him snacks and a beverage every day, sometimes working with him throughout a school day, sometimes providing personal care, and serving as his primary aide on five to ten occasions when [D.H.] was sick or not at school.  (Tr. 858, 864)  [M.J.] is a high school graduate who has worked as a special education aide for four years in the District.  (Tr. 857)
11. The other aide, [J.H.], has a bachelor’s degree in education, and her work experience includes six years as a regular education teacher and eight years as a special education aide, with six of those years as a special education aide in the District.  (Tr. 787-788)  She has voluntarily chosen to work as a special education aide, rather than as a teacher.  (Tr. 824)   [J.H.] has worked with two other students with cerebral palsy, one of whom was nonverbal, and she did transfers of one of those students.  (Tr. 788-789)  She spent three weeks at the end of the 2009-2010 school year observing, getting to know, and helping to assist the Student at the elementary school, including transferring him four or five times.  (Tr. 790-791) 
12. The Parents wanted [D.H.] as the aide assigned to assist the Student in 6th grade in middle school. (Tr. 186, 448-449)  They had many concerns about the Student starting middle school with two part-time aides who did not have as much experience communicating with and caring for him as [D.H.], and they voiced their concerns to the IEP team, the Director of Special Education and District staff, and the school board.  (Tr. 186-188, 213, 573-574 )  The Student’s mother understands that school districts have the right to make staff hiring and assignment decisions, but she would prefer to make the staffing decisions for the Student.  (Tr. 453-454, 520 )

13. At the end of the 2009-2010 school year, and during the following summer, [J.H.] received training on how to safely transfer the Student and how to do range of motion exercises with him.  (Tr. 406-407, 411, 790, 797-798)  [M.C.], a licensed physical therapist in private practice who also has a contract to work in the District, conducted the training.  [M.C.] has a Master’s degree in physical therapy, has been working strictly in pediatric physical therapy for eight years, and has provided physical therapy services to the Student in the District during the 2009-2010 school year and during the summer.  (Tr. 405)  
14. [M.C.] also observed [J.H.] transferring the Student in middle school when the 2010-2011 school year started, and she provided additional feedback and training to [J.H.].  (Tr. 414)  [M.C.] also provided training to the school nurse on transferring the Student, even though the nurse had transferred students before.  (Tr. 417)
15. The school nurse worked in a medical setting for 26 years and in school districts for 19 years and has worked with approximately 40 students with cerebral palsy over the years.  She has experience feeding, transferring, and providing personal care to students with cerebral palsy.  (Tr. 423, 720-722)  

16. [M.J.] and [S.K.], the middle school special education teacher, are not able to lift the Student in order to transfer him from his wheelchair to another chair, surface, or the toilet.  (Tr. 877, 924)  

17. [S.K.] has nine years of teaching experience and a bachelor’s degree in communicative disorders.  (Tr. 895)

18. Prior to the start of the 2010-2011 school year, the District hired [S.W.] to conduct training with middle school staff who would be working with the Student on how to effectively communicate with the Student.  (Ex. 27, Tr. 357-358, 362, 891)

19. [S.W.] is a speech and language clinician who has dual Master’s degrees in speech language pathology and audiology.  After earning her degrees, she worked for approximately eight years at various school districts as a speech and language clinician, and then opened her private speech and language practice about 10 years ago.  (Tr. 354)  [S.W.] contracts with school districts to provide speech and language therapy, intervention, and assessment services in schools, and the District contracted with her to provide speech and language therapy services to the Student for four to ten weeks for each the past three summers as part of his extended school year (ESY) services.  (Tr. 355-356)  

20. As part of the in-service communication training, [S.W.] reported on the accuracy of the Student’s responses using his eye gaze communication method, as follows:

When [the Student] responds to questions to which we know he knows the answer (e.g. What is your name?), he is 84% accurate in controlling his musculature to find the correct answer when provided with a two-choice format with visual and verbal prompts, 79% accurate when provided with a three-choice format with verbal and visual prompts, and 75% accurate when provided with a four-choice format with verbal and visual prompts.

(Ex. 27)

21. [S.W.] also observed staff at the middle school working with the Student once per week for three weeks after school started and provided them with further feedback and communication skills training.  (Ex. 29, 30, 31, Tr. 364-369)  The Director of Special Education asked [S.W.] to continue coming to the middle school once every other week to continue to provide additional communication training and feedback to the staff, and she was planning to do so.  (Tr. 369)

22. The District also conducted staff training prior to the start of the current school year on how to feed the Student.  The District paid the Student’s mother to show the staff how to feed the Student.  (Tr. 722-723, 892-893)  In addition, the school nurse and/or the Student’s mother observed staff feed the Student during the first week of school to provide training and feedback.  (Tr. 893-894)

23. The IEP(s) in effect for the Student during the 2010-2011 school year include the following special education services:  (1) speech and language for 70 minutes per week; (2) academic support including communication, preview or review of academic concepts to assist the Student in responding/participating in classroom instruction and discussion for 36 minutes per school day; (3) adult specialized instructional support provided by a special education aide or teacher who is fluent with the Student’s communication system (eye gaze and body language) to translate/interpret the Student’s communication or answers for 5.6 hours total or 336 minutes per school day; and (4) speech and language and occupation therapy co-treat for 20 minutes per school day.  (Ex. 14, 15)

24. The Student’s IEP(s) also include a large number of related services, supplementary aids and services, and program modifications to be provided to the Student.  Some of the supplementary aids and services required by the IEP(s) that are relevant to the issues in this matter include the following:  

Special cup plastic with lid, modified specialized foods (cut into small pieces), dressing aids (full assistance for dressing and toileting and 1 toilet sit per scheduled school day after lunch for 10 minutes), modified classroom arrangement and community areas (enough space to maneuver wheelchair), adapted bathroom facilities (private area for changing), adaptive toileting system for children with special needs, desks at proper height with chair that rises.  Daily as needed for curriculum and school based daily living needs – monitor for needs 1 x per month for 10 minutes.

(Ex. 14, 15)
25. On September 1, 2010, the Student began attending 6th sixth grade at the [School] in the District. 

26. The Student’s mother kept a journal regarding the Student attending middle school.  On the first day of school, September 1, 2010, the mother wrote “Hell begins!” (Ex. 19)

27. On the third day of school, September 7, 2010, the mother began her entry by noting that “the only reason” the Student was going to school was because [S.W.] was going to be at school that day.  Id.
28. The school nurse sent home whatever food the Student did not eat at school during the day so that the Parents could observe how much he ate.  (Tr. 745)  

29. On several dates in her journal, the Student’s mother noted that the Student only ate part of his sandwich and/or that he came home from school very hungry and thirsty, including on September 2 and 7, 2010, which were days that the mother was actually at school and assisted in giving the Student his food and beverage at lunch.  (Ex. 19)

30. On the fifth day of school, September 9, 2010, the mother discussed the school nurse not giving the Student enough milk, as well as [M.J.] and [J.H.] giving the Student milk and spilling milk in his lap, and concluded that “they all lie.”  Id.
31. On the seventh day of school, September 13, 2010, the mother indicated that she had gone to check out [Alternate District] for her son.  Id.
32. Also on September 13, 2010, the Student’s mother noticed that the Student’s urine smelled like ammonia and contacted the pediatrician’s nurse who suggested (and later confirmed with the pediatrician) that this was likely due to the Student being dehydrated.  (Ex. 19, Tr.  261, 264, 266, 728-729) The Student’s mother then contacted the school nurse, and school staff began giving the Student more liquids while at school to address this concern.  (Tr. 728-729)  The Student did not see his pediatrician regarding this issue or any other concerns about food intake and hydration in September or October 2010.  (Tr. 336-337)
33. The Student took three tests and two quizzes between September 1 and October 6, 2010.  On the tests, he received grades of D-, A-, and F.  On the quizzes, he received grades of A+ and C-.  One other quiz was given during that time, but the Student apparently did not take the test and received an F.  (Ex. 21)

34. During that same period of time, the Student turned in nearly 40 homework assignments, which were completed at home with his Parents.  On all but one or two of those assignments, the Student achieved 100% accuracy and received grades of A+.  (Ex. 21, Tr. 276)

35. On October 6, 2010, the middle school principal and the Director of Special Education told the Parents that the Student had nipped [J.H.] on the arm and licked her breast and/or arm during transfers.  (Tr. 277, 598) The Parents became very upset and walked out of the meeting because they believed that the District staff meant that it was sexual in nature.  (Tr. 277-278, 280, 479)  Neither the Parents nor District staff contacted each other to further discuss the matter.  (Tr. 480)  [J.H.] had asked the Director of Special Education to purchase a lab coat or smock for her to wear during transfers to prevent her clothes or skin from getting wet from contact with the Student’s tongue.  (Tr. 598, 822)
36. On October 7, 2010, after 24 days of school and prior to the end of the first quarter, the Parents quit sending the Student to school, and he has not attended school since that date.  (Ex. 19, Tr. 515)

37. On October 18, 2010, the Student’s pediatrician wrote a letter excusing the Student from attending school “for medical reasons until it is safe for him to return.”  The pediatrician further wrote that:  “His safety cannot be assured until it is clear that personnel/aides assisting [him] are able to transfer him safely, feed him adequate amounts of food, and provide adequate liquids to maintain normal hydration status.”  (Ex. 26)

38. Since the Student quit attending school, the District has sent class assignments home for the Student to complete but has not sent tests home, as requested by the Parents.  (Tr. 283)  

DISCUSSION

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 178, 188-89 (1982).  

The IDEA establishes a “basic floor of opportunity” for every child with a disability.  The District is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  


In Board of Educ. of Township High School Dist. No. 211 v. Michael R., the parents argued that the district failed to provide the student with adequate staff and staff training and that staff did not adequately implement the student’s academic and behavioral plans.  44 IDELR 36, 105 LRP 40802 (N.D. Ill. 2005).  In the decision, the U.S. District Court for the Northern District of Illinois acknowledged that staff did not provide communication devices as they should have and were less than perfect in implementing the Student’s behavior plan.  However, the Court stated that the District could not be held to “a standard of perfection” in implementing the student’s difficult behavioral plan and also determined that the district’s other implementation failures did not contribute materially to the failure of the student’s IEP to provide her with meaningful educational benefit.  105 LRP 40802, p. 12-13.  
Further, the Court held that parents could not prevail when they “failed to show that the school district failed to implement substantial or significant provisions of [the Student’s] IEP” and had only “shown, at most, a de minimis failure to implement all elements of [the] IEP.”  Id. at p. 14 (citing Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 (5th Cir. 2000)) While the Court noted that the student in Michael R. had not been making educational progress prior to the district’s failure to implement portions of the IEP, which differs from the Student in the instant case, the analysis employed by the Court remains applicable to this case.

Here, the Parents alleged that the District failed to adequately implement the Student’s IEP by employing inexperienced and insufficiently trained staff who are unable to effectively communicate with the Student.  More specifically, the Parents argued that, because the special education aides and teacher were not able to fluently communicate with the Student, the District violated the Student’s IEP and denied the Student a free, appropriate public education (FAPE).  The Parents further argued that their son is highly intelligent and earned poor grades on tests and quizzes during the first few weeks of school because school staff were unable to fluently communicate with him and did not understand his answers.  
The applicable provision of the IEP provides that the Student will receive specialized instructional support from a special education aide or teacher who is fluent with the Student’s communication system to translate/interpret the Student’s communication or answers for 5.6 hours per school day.  (Ex. 15)
The District hired [S.W.], a knowledgeable speech and language experience who has experience working with the Student, to provide in-service communication training to the staff before the school year began, as well as additional training, observation, and feedback to the staff during school.  Although [S.W.] testified that she could understand and communicate with the Student almost immediately upon working with him, she also testified that learning to communicate effectively with the Student takes time and experience working with him.  (Tr. 376, 381-382)  
[S.W.] testified that, based on her observations at the middle school, she did not believe that either of the Student’s special education aides were able to communicate fluently with him on September 7 or 14, 2010.  (Tr. 389-390)   Based upon her observations at the school on September 21, 2010, [S.W.] testified that [M.J.] was not fluently communicating with the Student and that [J.H.] was “not 100% fluent” but was using all of the different communication strategies that [S.W.] had trained her on. (Tr. 391)  [S.W.] did not offer an opinion about [S.K.]’s fluency in communicating with the Student because she had not observed the teacher with the Student as much.  (Tr. 392)
However, [S.W.] also credibly testified that if she had thought any of the school staff she trained and observed could not communicate with the Student, she would have informed the District.  (Tr. 396)  She testified that she did not view any of the staff as having such poor communication skills that they should not work with the Student and that she believes that the Student has benefitted from the educational support that he has received at school.  (Tr. 395, 401)  

[S.K.], the middle school special education teacher, testified that she felt she was able to understand and communicate with the Student on academic subjects and that when she did not understand an answer of the Student’s, she would restate or ask a clarifying question and go back and reteach if she was not confident in his answer.  (Tr. 895-896) [J.H.] and [M.J.] also testified that they were able to communicate with the Student when they worked with him, even if not fluently.  (Tr. 793-794, 799, 874-875)  [J.H.] testified that she would follow up with additional questions to verify that she understood the Student’s answers and that she believed he was learning.  (Tr. 805, 823, 829, 832)  
The special education aides were not able to communicate fluently with the Student during the first three weeks of school.  However, there is no evidence on the record showing that they did not translate/interpret the Student’s communication or answers for 5.6 hours per school day; they just were unable to do it fluently.  This provision in the Student’s IEP is significant, but the evidence does not support a finding that the District failed to adequately implement the overall provision during the 24 days that the Student attended school.

Moreover, there is not a preponderance of compelling and credible evidence on the record to support a determination that the special education staff’s lack of fluency in communicating with the Student is the reason that he earned poor grades on some tests and quizzes.  First of all, while it is true that the Student did earn poor scores on four tests or quizzes, he also achieved A’s on two quizzes and tests.  I am not convinced that earning four poor grades on tests and quizzes during the first 24 days of middle school constitutes sufficient evidence that the Student was denied educational benefit.  
Secondly, as [S.W.] indicated in her testimony, many factors could influence the Student’s ability to do well on a test or quiz, such as the Student knowing the material, knowing the answer he wanted to give, believing the correct answer was present, and his body being able to physically respond on a given day.  (Tr. 394)   As reported by [S.W.] during the in-service training she conducted, even when the Student is asked a question to which he definitely knows the answer (e.g. What is your name?), he can only control his musculature to answer the question correctly 84% of the time when a two-choice format is used with visual and verbal prompts, and less accurately when a three or four choice format is used.  (Ex. 27)
After only 24 days of implementing the IEP, I cannot reasonably find that the District denied the Student meaning educational benefit and a FAPE by providing communication, translation, and interpretation services to the Student by special education aides who were not completely fluent in the Student’s subtle and challenging eye gaze/body language communication method.  The District had provided communication training to the staff by a capable and knowledgeable professional and was continuing to offer training to the staff who, based on the credible evidence, were working in good faith to become fluent in the Student’s communication method.  
In addition, I would note that, while the Parents were correct that [D.H.] had more experience and fluency communicating with the Student, [D.H.] simply did not apply for the aide position at the middle school.  The District has the authority to make administrative assignments of personnel, and the IEP did not require that one full-time aide work with the Student rather than two part-time aides. See Rowley, 458 U.S. 178. The Parents were able to show by a preponderance of the credible evidence that the special education staff were not fluent in the Student’s communication method, but they were unable to show that the District denied the Student educational benefit by failing to adequately implement the IEP by employing inexperienced, insufficiently trained staff who were not able to effectively communicate with the Student.

The Parents also alleged that the District failed to adequately implement the Student’s IEP by employing inexperienced and insufficiently trained staff who were not able to safely and capably feed the Student.  There is simply no credible evidence on the record showing that the middle school staff who fed the Student were too inexperienced or insufficiently trained to feed the Student or that the Student was, in fact, not safely and capably fed and hydrated by his aides, the school nurse, and the special education teacher at the middle school.


The District paid for the Student’s mother herself to provide training to middle school staff on feeding the Student.  The highly experienced school nurse credibly testified that the feeding requirements for the Student were not different than those she had experienced with other students with cerebral palsy.  (Tr. 722)  She testified that she observed the other school staff feed the Student and determined that they were not making any errors in procedure and protocol in doing so.  (Tr. 722-723)  She further testified that, based upon her observations and understanding of the Student’s medical condition, she believed he was receiving sufficient food and fluids while at school.  (Tr. 725)


Moreover, when the Student’s mother informed the school nurse that she and the pediatrician had concerns that the Student was dehydrated and not receiving enough fluids at school, the school staff increased the amount of fluids given to the Student.  The school was responsive to the Parent’s wishes and the Student’s condition.  The Student’s pediatrician credibly testified about the Student’s medical need for hydration and sufficient food intake, but there is no evidence on the record that the Student actually lost weight during the 24 days that he attended the middle school or had to see his pediatrician for weight loss or dehydration during that time.


One of the Student’s aides, [M.J.], had fed the Student a snack and beverage every day at school for 4th and 5th grade without any complaints from the Parents.  [M.J.] testified that the Student did not always want to eat all of his food, and some of his milk occasionally spilled.  (Tr. 866, 881)   In fact, the Student only ate part of his sandwich on two of the days that his mother was at school and helped feed him lunch.  The Student’s failure to eat all of his lunch and/or to drink all of his milk at school does not show that the Student was not capably and safely fed by District staff.  The Parents were unable to meet their burden of proving that the District failed to adequately implement the Student’s IEP by employing inexperienced and insufficiently trained staff who were not able to safely and capably feed the Student.

Finally, the Parents alleged that the District failed to adequately implement the Student’s IEP by employing inexperienced and insufficiently trained staff who were unable to safely and capably assist the Student with required personal care needs, including toileting.  The mother testified that the Student came home on a number of occasions with “urine-soaked” pants and/or pants wet from spilled milk and that she found spilled milk on his wheelchair.  (Tr. 263-264, 267)  

The extremely experienced school nurse observed [M.J.] change the Student’s diaper and provide personal care to him, and she believed that [M.J.] performed those tasks properly and competently. The special education teacher [S.K.] testified that when the Student’s diaper needed to be changed, it was changed, not subject to the IEP schedule for placing him on the toilet.  (Tr. 918)   [M.J.] testified that she witnessed no problems with the Student’s diapers or pull-ups leaking urine.  (Tr. 869)  [J.H.] testified that she transferred the Student to his home wheelchair at the end of the day and that his pants were never wet with urine or milk but that his shirt was sometimes wet from drooling.  (Tr. 815-816)

It is clear from the Parents’ testimony that they care deeply about their son and want him to succeed and be happy and healthy in school and in life.  Unfortunately, it is also clear from the record that a great deal of animosity and distrust had built up between the Student’s mother, in particular, and certain District staff.  Based on testimony of many District witnesses and the record as a whole, I am not convinced that the school nurse, special education teacher, and aides would be so unprofessional, uncaring, and irresponsible in how they performed their personal care duties for the Student that they would allow him to have clothes wet with urine and/or milk at school, sit in a feces-filled diaper for hours at school, or that they would all lie under oath about how they performed these duties.  
The Parents also alleged that the Student was not transferred properly and safely by school staff.  (Tr. 477-478)  The school nurse observed [J.H.] making transfers of the Student.  In her opinion, both she and [J.H.] were able to competently transfer the Student.  (Tr. 733)  Finally, the school nurse credibly testified that, based upon her observations, the Student was safe all the time he was at the middle school.  (Tr. 735)

[M.C.], the physical therapist who provided training to the staff and physical therapy services in the District, credibly testified that she would have told the Director of Special Education if she did not feel that [J.H.] was capable of safely transferring the Student.  (Tr. 413-414)  In fact, [M.C.] did train another aide to transfer the Student, but did not feel that person was capable of safely transferring the Student, so she informed administrators and that person does not transfer the Student.  (Tr. 418)  [M.C.] credibly testified that, based upon her observations, [J.H.] and the school nurse were capable of safely transferring the Student.  (Tr. 411-412, 417

The Student’s mother testified that she believed the Student was improperly transferred by [J.H.] on the basis that he had been able to lick or nip her breast.  (Tr. 477-478)  [D.H.] and the Student’s private physical therapist testified that the Student’s tongue had or may have come into contact with their clothes and/or skin during transfers in the past, but the Parent testified that transfers by those people were not done improperly.  (Tr. 481)  Certainly, it is unfortunate that the Parents interpreted the administrators’ comments about the nipping and licking of [J.H.] to be an accusation of a sexual nature against their son, and it is understandable how upset they were in light of that interpretation.  It is also regrettable that neither the District staff nor the Parents followed up with one another to set the matter straight.  However, the fact that the Student licked and/or nipped [J.H.] during some transfers, which caused her to request a lab coat or smock to keep her clothes and skin dry, simply does not show that the Student’s transfers were not being done safely.  

The Student’s pediatrician admitted in her testimony that she wrote the October 18, 2010 letter excusing the Student from school based upon information that the mother told her about someone getting hurt or getting licked while transferring the Student (as well unfounded concerns about the Student not getting enough food and drink at school).  (Tr. 313-314, Ex. 26)  The evidence on the record shows that no staff person or the Student was actually harmed during transfers.  I find that the Parents were unable to meet their burden of showing by a preponderance of the credible evidence that the District failed to adequately implement the Student’s IEP by employing inexperienced and insufficiently trained staff who were unable to safely and capably assist the Student with required personal care needs, including toileting and transfers.
CONCLUSIONS OF LAW

The District did not deny the Student meaningful educational benefit and a free, appropriate public education by failing to adequately implement the Student’s individualized education program during the current school year by employing inexperienced and insufficiently trained staff who were unable to effectively communicate with the Student, and safely and capably feed the Student, and safely and capably assist the Student with required personal care needs, including toileting.

ORDER


It is hereby ordered that the due process hearing request is dismissed.

Dated at Madison, Wisconsin on January 26, 2011.
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Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


