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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Milwaukee Public Schools
	DECISION

Case No.:  LEA-14-0017




The Parties to this proceeding are:


[Student], by
[Student’s Attorney]

Milwaukee Public Schools, by
Attorney Tafara C. Makaya
Milwaukee City Attorney’s Office

200 E Wells St.  #800

Milwaukee, WI  53202-3515
PROCEDURAL HISTORY


On August 22, 2014, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Student’s Attorney] on behalf of [Student] (the “Student”) against the (the “District”).  DPI referred the matter to this Division for hearing.

The due process hearing was held on October 20, 2014 and February 26, 2015.  This ALJ ordered an Independent Educational Evaluation (IEE) due to the record being insufficiently developed on the first hearing date. The parties had difficulty in agreeing on the IEE evaluator. The parties waived time limits as a result. Ultimately, [Independent Evaluator] was chosen to conduct the evaluation. The hearing was then continued on February 26, 2015.  
ISSUES
1. Whether the student’s placement under the IEP is appropriate?
2. Is the district capable of providing appropriate transition services to the student?
PRELIMINARY MATTERS
The Student at the commencement of the hearing through counsel asked to remove the second issue.  The District agreed to the Student’s request.  Issue two is hereby dismissed.

FINDINGS OF FACT

1. [Student] is 19 years old (D.O.B. [##-##-####]).  He was an eleventh grade student in the 2013-2014 school year.

2. The student has been found to qualify for an Individualized Education Plan (IEP) based on a classification under other health impairment and specific learning disability. (Exhibits 101-114) He has been subject to an IEP since middle school.(tr. p 68)

3. The Student has been diagnosed with Obsessive Compulsive Disorder (OCD) and ADHD.  (Exhibit 3, 101-114, Tr. pp 122 Testimony of [Adolescent Psychiatrist], Tr. 69-70 [Student], and Tr. 21 [Parent])

4. He was hospitalized and treated for his OCD at [Hospital A] during the spring of 2013. (Exhibit#3, Tr. [Adolescent Psychiatrist], Student and testimony of [Adolescent Psychiatrist])

5. [Student] did not attend school from January of 2014 until resuming in January of 2015.  (Testimony of [Student] and [SPED Director], [Independent Evaluator])

6. He prior to ceasing his school attendance attended [District School A] for a shortened school day during which he was enrolled in French, Algebra 2A, English, and a credited Study Hall. 

7. The Student’s OCD is manifested by intrusive thoughts which then trigger his engagement in rituals to mollify the unease those thoughts bring. Many of his rituals are numerical.  He will cross a street a certain number of times, go up and down a flight of stairs a specific number of times, or write erase and rewrite a word repeatedly.  His intrusive or preoccupying thoughts are often focused on fear about his parent’s health, “needing to live a black lifestyle,” or being black.  His obsessive thoughts can be triggered by an array of stimuli. (Exhibit #3, Tr. Dr., Tr. Student)
  
8. IEP’s were developed for him to cover the 2013-2014 academic year on July 18, 2013, September 24, 2013, and January 29, 2014. (District’s #110-114, Testimony of [SPED Director])

9. The Student’s IEP meeting in July 2013 included his therapist from [Hospital A], Lisa Memel, members of MPS Home and Hospital Services, based on his recent hospitalization, special education and regular instruction teachers.
10. The Student’s return to [Alternative School] was ruled out as inappropriate during the July 2013 IEP meeting.
11. [Student] and his parents seek out-of-district placement at the [Private School] located on the grounds of [Hospital B] in [Hospital B City], Wisconsin as a remedy.  Their interest in [Private School] initially started following the Student’s discharge from [Hospital A] on June 28, 2013. That placement was mentioned during his IEP meetings after the Student’s discharge but was more intensely sought by the Student’s family beginning in December 2013.

12. The Student has despite he and his parent’s desired placement at the [Private School] consistently agreed in the IEP’s developed to receive educational programming during the term subject of the hearing at [District School A].

13. The Student and his parents, even after [Student] reached adulthood, have participated in his IEP meetings.

14. [Student]’s IEP’s provided him with accommodations including:
a. Partial day school attendance

b. Specialized instruction for organization and study skills
c. Specialized instruction in task completion

d. Point to point bus transportation

e. Psychological Services

f. Distraction-free space or alternative location for student

g. Teachers will remind [Student] to turn in completed work

h. Frequent cues to task

i. Provide time away from classroom

15. The Student was regularly allowed to leave his regular educational classrooms to go to the “Resource Room” to do his school work or receive additional instruction in a small group setting.
  
16. The Student was also allowed to leave his regular education classrooms and go to the school office for meetings with the school psychologist and guidance counselors or to have fewer stressors in close proximity to him while doing his school work.  

DISCUSSION

The Individuals With Disabilities Education Act (IDEA) requires school districts to provide disabled children with a free and appropriate public education (FAPE). 20 U.S.C. §1400 et. seq. Wisconsin implements the IDEA through Chapter 115 of its statutes.  The Student has not raised objection to the procedural implementation of the act as it applies to him but rather focuses on the substantive issue of whether the placement in his individualized education plan (IEP) was reasonably calculated to enable him to receive educational benefit.  An "appropriate" education does not mean the best one possible; instead, the state must provide an IEP that is "reasonably calculated to enable the child to receive educational benefits." Rowley, 458 U.S. at 207, 102 S.Ct. at 3051; Bd. of Educ. of Murphysboro v. Ill. Bd. of Educ., 41 F.3d 1162, 1166 (7th Cir.1994).  
"The burden of proof in an administrative hearing challenging an IEP is properly placed upon the party seeking relief," whether that is the disabled child or the school district. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 163 L. Ed. 2d 387 (2005).  The burden of proof in this case is on the petitioning Student at the “preponderance of the evidence” standard. Wis. Stat. §115.80(5)(b).  
The IEP’s developed in July and September of 2013 were implemented.  The Student attended [District School A] during this period with his modified partial day schedule.  His attendance was regular and he was, based on his grades, making academic progress.  His grades declined as his school attendance declined until he simply stopped attending in December of 2013.  He during the 2013-2014 school year earned 1.5 credits. He was earning an A in Directed Study Hall, a B or C in Creative Writing, a D in Math and was receiving an incomplete in French. 
His French Teacher [French Teacher] credibly testified speaking with the Student’s parents during parent-teacher conferences in October of 2013.  She credibly testified they reported that [District School A] was chosen due to the French instruction available.  She expressed concern about the Student putting his head down in class and not doing basic dialogues.  [French Teacher] reported the Student’s father attributed the Student’s “head down” behavior to his son’s OCD being triggered.  They discussed alternative conduct would be to have the Student step out of the room if his OCD is being triggered.  She indicated that post conferences that the Student no longer put his head down and that for the rest of October his work product improved.  She indicated that the French Department was offering a trip to France for students during that school year.  [French Teacher] notified the Student and his parents that she could not approve his attendance in the trip because his French language skills were not up to the necessary standard to go.  Specifically, the trip was essentially an immersion experience wherein tours and activities were to be conducted exclusively in French.  [French Teacher] noted that the Student’s attendance and class participation decreased markedly as did the Student’s class grade despite her offer to provide tutoring to him during her normal prep period in the morning once his participation in the trip was rejected.  
His Math teacher, [Math Teacher], recalled having had the Student in his class in the beginning of the 2013-2014 school year.  He observed him taking notes in his class.  He further reported that he would require the Student to remain in his class until the instructional portion of class was complete before agreeing to allow the Student to go and do his assignment in [Additional Teacher]’s resource room. He recalled the Student as “typical” amongst others he instructs in being inconsistent in presenting homework. 

The IEPs developed for the Student were intended to provide freedom to allow him the flexibility to deescalate from any preoccupations with intrusive thoughts.  He was then allowed to split his time between his regular education classrooms and the resource room at the school.  Based on the Student’s OCD triggers, including preoccupation with concerns of he and his father’s racial identity, he and his father sought a diverse school placement.  The Student announced he would no longer attend [District School A] in December of 2013.  That announcement prompted the District to arrange for a new IEP meeting that meeting was ultimately rescheduled from one day to another due to district closure for a snow day.  
The student after his most recent IEP was developed did not return to school for the remainder of the 2013-2014 academic year but for one day.  
The Student argues that he can no longer receive an educational benefit from any placement in the Milwaukee Public School System.  They say that despite their concession that the IEP was designed to address the Student’s needs.  They argue that the Student’s parents lack confidence in the district’s ability to provide an appropriate education to [Student].  They posit that since he relies on them for all of life’s necessities that his ability to succeed in any MPS placement would be undermined by his parent’s negative beliefs about the district and his knowledge of those negative beliefs.  The Student further argues that his preoccupations about race cause him gripping fears making any placement in such a large urban racially diverse district doomed to fail.  
In support of this position the Student points to Greenbush Sch. Comm v. Mr. and Mrs. K, 949 F.Supp 984 (D.Me. 1996) where the parents’ hostility toward a district was found to be a valid consideration in placement of a student. In the current case the Father has expressed his lack of belief that MPS understands the challenges that face [Student] while also describing the staff at [District School A] as “awesome.” Despite the Student’s OCD being triggered by differing stimuli without being around African-American staff or students he and his parents rejected in district placements due to the racial composition of some potential placements.  His mother in a December 9, 2013 email reported his OCD is “triggered by the high black cenus (sic) in all the schools in MPS.” (Exhibit 116)  His father when offered a tour of an in-district alternative school, New School, with [Student] rejected placement there because “the number of African-Americans would be a problem.” ([SPED Director] and [SPED Supervisor])  [Parent]’s basis for advocating for his son’s placement at [Private School] is the school’s small class size, experience working with students with ADHD and OCD, [Adolescent Psychiatrist]’s referral, and the look on his son’s face coupled with a perception that the school “felt like home” during a school tour.
The facts in this matter are very different. [Student] is an adult and has indicated his respect and good will toward his teachers, support staff, and administrators. The student in the Greenbush case was eleven years old. That child feared staff based on punitive punishment and questionable physical contact by staff against the student. No such punishment or hands on physical interaction is part of this case.
[Adolescent Psychiatrist] testified on behalf of the Student.  [Adolescent Psychiatrist] is an adolescent psychiatrist.  He is the Medical Director of [Hospital A] and was the Student’s attending physician during the Student’s hospitalization in the spring of 2013.  He indicated his belief that [Student] would be best served in a smaller high school setting and support from staff with an understanding of Obsessive Compulsive Disorder.  He further indicated that having an OCD expert on premises or on call would also be necessary for the Student’s success.  [Private School Principal] testified on the continued hearing date. He is the principal of [Private School] and has been for many years. He conceded in his testimony that his school does not have an OCD expert on staff contrary to [Adolescent Psychiatrist]’s belief. [Adolescent Psychiatrist] based his support for a placement at [Private School] on his having made past referrals to the school yielding successful outcomes for those students.  His testimony was couched in his interaction and status of the Student at the time he discharged the Student from his hospital during the Summer of 2013.  He expressed his opinion of returning [Student] to the school placement that preceded his hospitalization. 
If you would pick an environment that could trigger him, an urban, more inner-city education environment that may perhaps deal with kids with more biopsychosocial stressors, conduct difficulties, drug use, that would be the absolute -- he kind of needs to learn to deal with it in due time, but it would be the absolute worst environment to sustain any psychiatric progress. (Transcript p.127)
The District did take that position into consideration in the July 2013 IEP by choosing not to return the Student to [Alternative School].  He had attended [Alternative School] immediately before his hospitalization.  ([SPED Director] and [SPED Supervisor])  The District did however not move him to a smaller setting but placed him classes at a high school with approximately 1500 students.  He continued to make academic progress through October or November while operating under the July 2013 and September 2013 IEPs as shown through his earning 1.5 credits the first semester of the school year.   
Once the Student’s attendance stopped in December of 2013 the District properly convened a new IEP meeting.  The ultimate outcome of a series of invitations, reschedules, and a snow day was the IEP from January 29, 2014.  [Student] did not attend school but for one day after that IEP.

[Independent Evaluator] in her review of the educational program at [District School A] developed for [Student] forecasted had he continued to attend for the partial day schedule to which he agreed in the January 29, 2014 IEP he would have continued to earn 2 credits a semester, and been in a position to graduate before he was too old for MPS to be required to provide him further services under the IDEA. Further, she noted in his district assessments improvement in his reading scores. She indicated that his math scores had not increased. 
The threshold in determining whether the placement provided FAPE is not graduation. Graduation is necessary for [Student] to pursue his desired career path which would include collegiate education. FAPE is met under the IDEA if a student’s placement provides “educational benefit.” Rowley. He was receiving educational benefit based on his credit accumulation and assessment improvements at [District School A]. 
In evaluating the appropriateness and sufficiency of an IEP requires an inquiry of what was known at the time it was formulated. It is a “snapshot” of what information was known at the time it was formulated. Roland M. v. Concord Sch. Comm., 910 F.2d 983 (1st Cir. 1990). The January 29, 2014 IEP occurred and included information that had been obtained during the first semester of the school year including his class performance and attendance issues. He argues that his failure to attend after the IEP proves that it was not sufficiently designed to allow him to make educational progress. He attributes his failure to attend entirely to his difficulty in managing his OCD symptoms. 
At the formulation of the January 29, 2015 IEP [Student] and his parents made clear their desire to have his school placement at the [Private School]. On the first hearing date [Student] and his father indicated they had toured the school and liked it. The school’s program specifics were ultimately explained in the testimony of the school’s principal, [Private School Principal], and IEE evaluator [Independent Evaluator]. [Private School Principal] reported his school currently has 97 students 35 of whom are there on out of school placements for those students’ IEPs. He reported 60-70 percent of the students graduating from [Private School] go to four year colleges. He described the class schedule as each class lasting 30 minutes and containing at most five students. The students in these classes often are operating at their own level and receive specific instruction from the teacher for approximately five of the 30 minutes and then work independently. The school instructional program runs for three hours a day. [Independent Evaluator] in evaluating [Student] indicated that wherever he is placed attendance will likely be an issue for him in making progress. [Private School Principal] when asked to speak to the attendance issue reported that it is generally not an issue at [Private School] because they work to eliminate their student’s stressors by fostering an environment where the student “wants to” be. 
Since [Student] wanted to be at [Private School] more than [District School A] does not mean objectively that the IEP was inadequate. I find despite the Student wanting to be at [Private School] in part because the other students there have similar learning disabilities.  The regulations promulgated under the IDEA state that inherent in a free appropriate education are the policy of providing that education in the least restrictive environment. 34 C.F.R. §§ 300.550-300.556. The IDEA states a specific and general preference for mainstreaming special needs students whenever possible. 20 U.S.C. § 1412(5)(B).

The support staff available at [District School A] during the term in question included access to a school psychologist, school counselor, a special education teacher, and special education supervisor. The District argues that any failure of that IEP is not attributable to any part of the programming content of the document but to the parent’s intransigence in rejecting the programs in that IEP or successive proposed MPS placements in different buildings or different programs proposed in attempts to resolve this case between IEP and hearing. Specifically, the District describes the parents’ position as “[Private School] or bust.” 
The District argues that since it satisfied the requirements of IDEA that the district’s decision making as to placement and programming trumps parental preference due to the district’s educational expertise.  Lachman v. Illinois State Board of Education, 852 F.2d 290 (7th Cir. 1988).  I find that the IEP content when viewed in light of the information available at that time was appropriate and reasonably calculated to provide the Student with an academic benefit.  
Counsel for the student asks as part of this hearing for a decision regarding the appropriateness of the Student’s current placement at [District School B]. That is an issue outside the scope of the hearing request filed. To expand the scope of the hearing would require the District’s agreement. The District did not agree to the expansion. The current placement is accordingly not part of this due process decision.
CONCLUSIONS OF LAW

The IEPs completed on July 18, 2013, September 24, 2013, and January 29, 2014 provided [Student] a FAPE for the 2013-2014 school year in conformity with the IDEA and Wis. Stats. Chapter 115.

ORDER

It is hereby ordered that the due process claim is dismissed and request for out of district placement as compensatory education is also dismissed. 

Dated at Milwaukee, Wisconsin on April 8, 2014.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92



Milwaukee, Wisconsin  53203-1685



Telephone:
(414) 227-3841



FAX:

(414) 227-3818



By:__________________________________________________

Andrew S. Riedmaier
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


