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Full-Time Public School Open Enrollment Appeals

WHEN PARENTS MAY APPEAL:

State statutes and administrative rules permit parents whose open enrollment applications have been denied to appeal the denial to the Department of Public Instruction within 30 days after the application is denied.     Denials under open enrollment that may be appealed are:  

· A nonresident school district’s denial for a student to attend the nonresident district under the full-time open enrollment program.  

· A resident school district’s denial for a student to leave the school district to attend a nonresident school district under the full-time open enrollment program.  

· A nonresident school district’s determination that a student with a disability already attending school in the nonresident school district must return to the resident school district because the special education and related services required in a newly-created or revised individualized education plan (IEP) are not available in the resident district or if there is no space in the IEP-required special education and related services.   
· A resident school district’s determination that a student with exceptional educational needs (EEN) already attending school in the nonresident school district must return to the resident school district because the tuition for the special education program or related services resulting from a change in the student’s individualized education program (IEP) constitutes an undue financial burden for the resident school district.   

The nonresident or resident school district that denies an application under the full-time open enrollment program must provide notice to the parent that the decision may be appealed to the department.  If the school district does not provide this notice, the Department may accept an appeal as long as the appeal is filed 30 days after the parent finds out that s/he may appeal.  However, a school district’s failure to provide the notice of right to appeal will not result in an automatic overturn of the school district’s decision.    

A school assignment may not be appealed under open enrollment.   For example, a student may request enrollment in a specific high school in a district and/or in a specific program, such as health occupations.   The school district may approve the enrollment, but may assign the student to a different high school or place the student in a different program.    These assignments, or placements, may not be appealed to the Department.  

FILING APPEALS:  

The appeal must be in writing, be signed by the parent (hereinafter referred to as the appellant) or the appellant’s representative, and must include a copy of the notice of denial and all of the following:   

· A statement of the decision being appealed.

· A statement of the reasons for the appeal, including why the appellant believes that the decision was arbitrary or unreasonable, as it relates to the reason for denial.  

· If the appeal does not include an allegation that the decision was arbitrary or unreasonable as it relates to the reason for denial, it will be returned to the appellant, who will be given an opportunity to submit additional information to support the appeal.   For example, an appeal of a denial due to non-availability of space would most likely include an allegation that the decision was arbitrary or unreasonable as it relates the school board’s policy, to its space criteria, to its application of the criteria, or in its selection of students who will be approved for available spaces (state law requires that preference must be granted to currently-attending students and siblings; and the remaining students must be chosen randomly).   If the appellant’s only reason for submitting the appeal is based on why it is important for the child to open enroll, the appeal will returned for further information.  

PROCESSING APPEALS:   
Upon receipt of the appeal, the Department will acknowledge the appeal in writing to the appellant and to the school district (the respondent) whose decision is being appealed.   The Department will send the school district a copy of the appeal and any other information enclosed with the appeal.   The Department will request the school district to provide the record of the decision and will give both parties an opportunity to file a brief.  From this point forward, if either party sends any information about the appeal, the party must also send a copy of that same information to the other party.  Also, from this point forward, all information provided to the Department about the case (except procedural information or requests for extensions) must be in writing.  

· The Department will establish a date by which the respondent must send to the Department the record of the school board’s decision.    The record consists of all of the following:   

· The school board’s policy for approval or denial of full-time open enrollment applications.   

· Administrative procedures used to determine approval or denial, including an explanation of the specific reasons for the decision.  

· School board minutes, tapes or transcripts.  

· Committee minutes, tapes or transcripts.  

· Other facts relevant to the appeal.    

· Although neither party is required to submit briefs, either party may do so.  Generally, the Department will establish a “concurrent” briefing schedule.   That is, each party will be given an opportunity to submit an initial brief by a certain date that will be the same for both parties.  At the same time, each party will be given an opportunity to reply to the other party’s brief by another certain date that will also be the same for both parties.  (For more information about briefs, see the questions and answers at the end of this document.)

REVIEW AND RECOMMENDATION:  

The Department is required to affirm a school board’s decision unless the Department finds the decision was arbitrary or unreasonable.  This means if the school board’s policies are in accordance with the statutes and administrative rules and are neither arbitrary nor unreasonable, if the school board’s criteria are neither arbitrary nor unreasonable, if the school board properly and consistently applied its policy and criteria, and followed state law and its policy in determining which applications will be approved and denied, it is likely the decision will be upheld.  Parent’s reasons for desiring open enrollment, while of vital importance to the parent, are irrelevant in an open enrollment appeal and will not be considered in deciding the appeal.  

The Department will use any of the following procedures it determines to be appropriate in the appeal process:  

· Provide technical assistance and attempt to resolve the matter informally.  

· Conduct an investigation, including an on-site review or any other activity that the Department deems is appropriate.  

· Issue a decision based on a review of the record of the school board, arguments from the parties and any other matter the Department deems appropriate.  

Generally, the Department makes its decision based on a review of the record (third point above) unless during the course of the review, informal resolution seems possible, or an investigation is deemed necessary.  

DECISION:
The Department’s decision will be in writing and will state separate findings of fact and conclusions of law.  The decision will be mailed by first class mail to the address stated on the appeal.  

Either party may appeal the Department’s decision to the circuit court in the appellant’s county by filing a petition for review within 30 days after the Department’s decision is mailed.  The Department is unable to provide any legal advice or assistance with this. 

SOME COMMON QUESTIONS: 
1. When does the 30 day period begin?   

The 30 day period, during which a denial may be appealed to the Department, begins on the day the notice is postmarked or delivered to the paernt, whichever occurs first.  
2. How and where should the parent submit the appeal?   

The parent may submit an appeal by letter or on the Department’s appeal form (PI 9418).  The appeal must be sent to:   

Public School Open Enrollment Consultant

Department of Public Instruction

P.O.  Box 7841

Madison, WI  53707-7841

3. What if the appeal is filed late?   

If an appeal is not within 30 days of the date the notice is postmarked or delivered to the parent (whichever occurs first), the Department will have no jurisdiction in the matter. 
4. What is a “brief?”  Who should file a brief?  

A brief is a party’s “argument” in the case. It generally includes a statement of the facts in the case, followed by an argument explaining why the person believes the decision should be made in the party’s favor, and includes facts, evidence and rationale to support the argument. A brief may be as simple as a letter or as formal as a “legal brief” prepared by an attorney.  It is not necessary to file a brief, but if a person  believes the law or the evidence should be interpreted in a certain way, a brief is the opportunity to “state the case.”  
5. Is it necessary to hire an attorney to file an appeal?  

It is not required to hire an attorney.  No specific legal format is required for filing an appeal, for submitting evidence or briefs, or for responding to an appeal.   However, the Department of Public Instruction is unable to provide any legal advice to either party, so if the either the appellant or the school board need legal assistance, it may be desirable to retain an attorney.  

6. How long will it take the Department to make a decision on the appeal?   
This depends on how many appeals are received, on whether or not parties submit briefs, on whether an investigation is conducted, and other factors.  The Department will make every effort to decide appeals by the end of July; however, this may not always be possible.   Failure of the Department to decide the appeal by the end of July does not deprive the Department of jurisdiction in the matter.  
Any questions about the procedures for filing an appeal may be directed to:

Mary Jo Cleaver

Public School Open Enrollment Consultant

P.O. Box 7841

Madison, WI  53707-7841

608-267-9101 or toll-free 888-245-2732 (at the recording press 2, then 1)

maryjo.cleaver@dpi.state.wi.us
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