CLARIFICATION REGARDING RESIDENCY 
CONSTITUTIONAL REQUIREMENTS, COMPULSORY ATTENDANCE AND FISCAL IMPLICATIONS FOR PUPILS LIVING AWAY FROM THEIR PARENTS
I.  Wisconsin Constitution, Article X, sec. 3 guarantees each child between the ages of 4 and 20 residing in Wisconsin a free public education in their district school.

Residency for purposes of elementary and secondary education is not defined in statute.  The Wisconsin Supreme Court first addressed the definition of residency for this purpose in State Ex Rel. School-District Board V. Thayer, State Superintendent, 74 Wis. 48, 41 N.W. 1014.

(1889). (Thayer).  Thayer involved a child, Phillip Smith, who was sent, by his mother, to live with a family in another school district because she was unable to provide housing for him.  The family that took him in allowed Phillip to do work for the family to earn his keep.  When he sought to enroll in school district where this family lived, the district refused.  The pupil’s mother appealed to Superintendent Thayer.  Mr. Thayer issued a decision finding that because Phillip lived in the district for reasons other than school attendance, he was a resident of the district and that the district was required to allow him to attend school without payment of tuition.  In doing so, Superintendent Thayer stated, 

“The supreme court has affirmed the validity of our statutory system of districts, for the maintenance of public schools, and the right of such districts to refuse admission to persons who do not reside therein. This term ‘reside,’ however, is used by the court and in the statutes, in its general, popular sense, rather than in the restricted, technical sense of legal domicile.”
“…[I]t is the true intent and purpose of the law to throw open the doors of the public school to such persons wherever actually residing.”

“ Under this view, children are enumerated where they actually live and have a home; the district receives the public money apportioned on their account; the children have the benefits of attendance upon the public schools, and are without excuse if they fail to acquire a common-school education. Any other interpretation of the law would certainly result in debarring many from the privileges of the public schools”

“Such children, as all others, are the wards of the state, to the extent of providing for their education to that degree that they can care for themselves, and act the part of intelligent citizens. To secure these ends, laws relating to public schools must be interpreted to accord with this dominant, controlling spirit and purpose in their enactment” (Thayer at 41 N.W. 1015)
The Supreme Court affirmed Mr. Thayer’s ruling, including his entire written decision within the court’s opinion as “full vindication of the practice established in the superintendent's office. To establish the rule that a minor cannot have a residence for school purposes other than that of his parents would in many cases deprive such minor of all benefit of such schools.”
Thus, the Thayer rule was created.  A child is a resident of the district where he or she lives, regardless of where his or her parent lives, unless he is there “for the sole purpose of having the privileges of the public school of the district to which he may be transferred.”  Thayer, page 1017.  
This rule has been consistently followed by the courts.  See State Ex Rel. Smith V. Board Of Education Of City Of Eau Claire, 96 Wis. 95, 71 N.W. 123(1897) and Kidd V. Joint School Dist. No. 2, City Of Richland Center And Town Of Richland, 194 Wis. 353, 216 N.W. 499 (1927).  Contrary to some beliefs, no case or state statute has imposed a requirement that the pupil intends to remain in the district for any particular time.  
Applying the Thayer rule, the right to a public education at no charge begins the first day a pupil lives in a district, unless the move was solely for educational reasons.  
II.  Compulsory Attendance

Wis. Stat. §118.15 requires all children between age 6 and 18 to attend public, private, or home school until the end of the school term, quarter or semester of the school year in which the child becomes 18 years of age, unless the child is attending a program proscribed in §118.15(1)(b) to (d), is excused under the law, or has graduated from high school. Programs under §118.15 (1)(b) to (d) are generally described as alternative education programs but include a variety of programs and alternative means of obtaining public education at no cost.
Sec. 118.15(3) lists the legally permissible excusals from compulsory attendance.  A child may be excused by the school board, upon the parents’ request, because the child is temporarily not in proper physical or mental condition to attend a school program but who can be expected to return to a school program upon termination or abatement of the illness or condition.  The school may require a written statement from a licensed physician, dentist, chiropractor, optometrist or psychologist or Christian Science practitioner living and residing in this state, who is listed in the Christian Science Journal, as sufficient proof of the physical or mental condition of the child. An excuse under this provision must be in writing and must state the time period for which it is valid, not to exceed 30 days.  

A child may also be excused by the school board in accordance with the school board's written attendance policy and with the written approval of the child's parent or guardian. However, the child's truancy, discipline or school achievement problems or disabilities may not be used as the reason for the excusal. The excuse shall be in writing and shall state the time period for which it is effective, not to extend beyond the end of the current school year.
A child may also be excused in writing by his or her parent or guardian before the absence. The school board shall require a child excused under this paragraph to complete any course work missed during the absence. A child may not be excused for more than 10 days in a school year under this provision. 
In all of these circumstances, it is important for the district to maintain communication with the child’s parent.  

Any child that does not meet one of the exceptions or excusals from compulsory attendance is required to attend school.  The district where that child resides is required by the constitution to provide an education at no charge.  
If a pupil moves to a district without his parent and has been excused from attending school as authorized by law, the pupil has not changed residence and the new district has no obligation to serve the child. The district that excused the pupil’s attendance continues to be responsible for the education of the pupil.  However, if a pupil is not excused from attendance as authorized by law and the move is not solely for educational reasons, then his residence has changed and the new resident district is required by the constitution to provide an education at no charge.
III. Fiscal Implications

It is recognized that under the current mechanism for counting pupils for equalization aid and revenue limit purposes, a district may end up educating more or few pupils than were officially counted in the pupil count report.  Some pupils may move into the district shortly after the count date, yet districts provide them an education as required by Thayer and the Wisconsin Constitution.  Other pupils may move out of the district shortly after the count date, yet the district is not required to amend the pupil count or return any money paid based on the pupil.
However, the pupil count system does not address the situation where the pupil’s residence may change for a relatively short period of time due to hospitalization or incarceration.  To compensate districts which are required to provide educational services to pupils who reside in “children’s homes”, sec. 121.79(1)(a) requires the state to pay “state tuition”.  While the term “children’s homes” is not defined in statute or case law, the term has historically been applied to a broad range of facilities or institutions in which children reside or are confined.  For example, for purposes of state tuition, children’s homes has included any publicly run jail or detention facility where a child is incarcerated, a community based residential facility that serves pupils entitled to a free appropriate public education,  and court ordered placements in residential care centers as described in sec. 115.81(4)(c).  Similarly, with two limited exceptions, hospitals that provide housing and care to children are “children’s homes” for purposes of state tuition under sec. 121.79(1)(a).  [The two limited exceptions are two hospitals (The University of Wisconsin’s American Family Children's Hospital in Madison and Children’s Hospital of Wisconsin in Wauwatosa) that have historically been considered orthopedic hospitals under sec. 115.88(4) and for which reimbursement is made from a different appropriation.] 
A district that provides education services to a child placed in a children’s home such as a jail, detention, or hospital within the district and who has been or could have been counted as a resident pupil by a different district in the pupil count report under sec. 121.05, may request state tuition under sec. 121.79(1)(a).  These children should not be counted by the district claiming state tuition as a resident pupil under sec. 121.05 on PI-1563 Pupil Count Report.  
A district that provides education services to a pupil placed in a children’s home in the district in which he/she has been or could have been counted as a resident pupil may request state tuition as well as count the pupil as a resident pupil under sec. 121.05 on the PI 1563 Pupil Count Report.  
State tuition under sec. 121.79(1)(a) is paid based on actual costs. The state equalization aid paid to the district will be deducted from the state tuition claim.  If the statewide amount of state tuition claims made during the fiscal year exceeds the legislature’s appropriation, all claims are prorated.

For questions about Sections I and II, including FAPE and compulsory attendance requirements, contact the Special Education Team, (608) 266-1781.
For questions about Section III Fiscal Implications, contact the School Finance Team at (608) 267-9114.
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