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FY 2002 Summer Food Service Program Policy Memorandum #02-01

Contract Duration and the Effect of 3016/3019 on the Child Nutrition Programs

State Directors

Midwest Region

We would like to make two clarifications about the effect on procurement rules of moving the Child Nutrition entitlement programs into 7 CFR Parts 3016 and 3019.  One is about contract duration restrictions and the other concerns geographic preference. 

The National School Lunch Program and School Breakfast Program regulations limit contract duration for Food Service Management Companies, while the Food Distribution regulations limit contract duration for subdistributing agencies.  These are the only Child Nutrition Program restrictions on contract duration.  Neither Part 3016 nor Part 3019 limits contract duration.  In the absence of Federal rules on contract duration, State and local governmental procurement and contract laws will determine the length of government agency contracts.  However, the substantive terms and conditions of the contract (goods to be acquired, services rendered, pricing, payment terms, etc.) cannot change during the period of contract duration.

The procurement requirements under Parts 3016 and 3019 are similar to but not exactly the same as the requirements of 7 CFR Part 3015.  These new requirements became effective for all Child Nutrition entitlement programs, except School Nutrition Program participants, on October 1, 2000, with implementation to occur no later than July 1, 2001 for School Nutrition Program participants.

These new requirements permit State grantees (State agencies) to select either State or Federal procurement procedures, while governmental subgrantees (public School Food Authorities, public Child and Adult Care Food Program institutions and public Summer Food Service Program sponsors) are required to use their own procurement procedures which reflect applicable State and local laws and regulations, provided that the procurements conform to applicable Federal law and the standards identified at 3016.36.

All governmental grantees and subgrantees are also required to comply with 3016.60, which prohibits the use of in-State and geographic preferences and prohibits the award of contracts to potential contractors that draft or prepare specifications, contract terms or other procurement documents.

Unlike a public subgrantee, which must use the most restrictive of State, local or Federal procurement requirements, a nonprofit private subgrantee (Child Nutrition Programs participant) is not required to follow State or local governmental procurement procedures, but may choose to follow the Federal procurement requirements at 3019.40-48, even when those requirements are less restrictive than the organization’s own procurement procedures.  This means, for example, that a private School Food Authority can use the $100,000 small purchase threshold from 3019.44(e)(2), even though its local procurement rules have a lower threshold.

Since geographic preferences are a function of a governmental entity and not applicable to nongovernmental grantees and subgrantees, 3019.40-48 does not include the geographic preference prohibition.  The nature of nonprofit organizations precludes them from establishing geographic preferences.  However, 3019.43 does prohibit contract awards to potential contractors that draft or prepare specifications, contract terms or other procurement documents.  This prohibition has been a requirement for nongovernmental recipients since 1976.

If you have any questions, please contact our office.

Signed by Rich Rotunno

for

THERESA E. BOWMAN

Regional Director

Special Nutrition Programs
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