[image: image2.png]USDA
USDA




United States Department of Agriculture

Food and Nutrition Service

Midwest Region
[image: image2.png]


MW S&CNP:  SA-05-1




December 3, 2004











FY 05 School & Community Nutrition Programs Policy Memorandum  # 05-08
FY 05 Child &Adult Care Feeding Program Policy Memorandum  # 05-05
FY 05 Summer Food Service Program Policy Memorandum  # 05-03
Federal Procurement Regulations & Horizon Software LLC
State Directors
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Midwest Region

In May 2002, Horizon Software LLC (Horizon) provided the Food and Nutrition Service (FNS) with a memorandum directed to school business and food service personnel to address Departmental concerns that School Food Authorities (SFAs) were not drafting their own specifications and procurement documents for certain software acquisitions, but were instead using those written by Horizon (see attached).  In the provided cover memorandum, which was accompanied by a list of its software features, Horizon informs readers that the list of features "is not a Bid or RFP Specification form and should not be used as such." 
However, based on recent complaints of continuing noncompliance with Departmental regulations, FNS has reviewed 10 requests for proposals (RFPs) for SFA software that have been issued within the last 2 years. The specifications in 8 of these 10 proposals bear a striking resemblance to a list of features offered to SFAs by Horizon.  In more than one proposal, the specifications listed contain the same typographical and formatting errors contained on Horizon's features list.

As you are aware, 7 CFR Part 3016.60(b) prohibits awarding contracts to any entity that develops or drafts specifications, requirements, statements of work, invitations for bids, requests for proposals, contract terms and conditions or other procurement documents.  While schools have broad discretion in gathering information for use in connection with procurements, information from potential bidders must be appropriately modified to develop tailored specifications, otherwise these bidders must be excluded from competing for such procurements.   Any action which diminishes open and free competition seriously undermines the integrity of the procurement process and may subject the SFA to bid protests. 
In regard to bid protests, it is also the Department’s concern that SFAs may not be properly responding to protests and concerns raised by potential contractors. Pursuant to 7 CFR 3016.36(b)(12), SFAs must have protest procedures in place to handle and resolve disputes relating to their procurements and must in all instances disclose information regarding a protest to their State agency.

Therefore, this memorandum serves to reaffirm that as directed in Federal procurement regulations, any SFA that elects to use a potential contractor's information, such as copying a list of features drafted by a potential contractor, instead of developing its own procurement documents and processes, cannot use nonprofit school food service funds for the resulting contract if that potential vendor is permitted to compete for the award, whether or not the contract is awarded to that potential vendor.  In addition, SFAs must have protest procedures in place, enact those procedures when necessary, and disclose information regarding a protest to the State agency.

We also request that State agencies continue to monitor SFA procurement practices, including the SFA's protest procedures, and initiate corrective actions when violations of Department regulations are identified.   Additionally, given the continuing level of apparent noncompliance identified in this memorandum, please review the attached documents, and be cognizant of their contents when reviewing software acquisitions. 

Please share this information with your SFAs and provide technical assistance where needed.  If you have any questions, you may contact Joseph Templin of my staff at (312) 353-1900, or Liza Cowden at (312) 886-2605.
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for
DICK GILBERT
Acting Regional Director

Special Nutrition Programs

Attachment
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