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INSTRUCTION




	Tony Evers, PhD, State Superintendent



Date:
March 30, 2012

To:
Authorized Representatives of School Food Authorities (SFAs) Utilizing a Food Service Management Company (FSMC) for the Operation of the U. S. Department of Agriculture (USDA) Child Nutrition Programs (CNPs)
From:
Jessica Sharkus, RD, CD-Assistant Director


School Nutrition Team      
Subject:
The Impact of the USDA final rule titled Nutrition Standards in the National School Lunch and School Breakfast Programs on FSMC Contracts (USDA Policy Memo SP 17-2012)
Following the issuance of the final rule titled Nutrition Standards in the National School Lunch and School Breakfast Programs, several questions have been raised regarding how it affects current contracts between SFAs and FSMCs.  The following will help you decide whether or not the final rule creates a “material change” in the current contract you have with the FSMC.  The principles and time frames outlined below should apply to all contracts between the SFA and contractor.
Answering yes or no to the following questions will help determine if the changes from the final rule would constitute a material change as defined by the USDA:
1. Would there be an increase or decrease to the cost of the contract and would that increase or decrease in cost have caused bidders to bid differently had the prospective change been in place at the time of bidding?

2. Would the prospective change materially affect the scope of services, types of food products, volume of food products, etc., in both the solicitation document and resulting contract?  For example, the final rule requires schools to serve whole-grain rich products, and specific varieties of vegetables, which already may be included in current contracts.

If the SFA and State agency (SA) determine that prospective changes would be material, the SFA must either:

1. Conduct a separate procurement to obtain the desired deliverable that created the material change; or

2. Conduct a new procurement and ensure that the new solicitation associated with the rebid contains the appropriate specifications and provision to ensure conformance to the final rule.  For example, if the SFAs initial solicitation and resulting contract did not address whole-grain rich foods, the SFA would ensure that the rebid specifications would procure such foods.

An SFA may conduct a new procurement at the earliest feasible juncture but must ensure that a new procurement is completed for the 2013-2014 school year.  If it is determined by the SA and SFA that a new procurement cannot be completed prior to the 2013-2014 school year, the SFA may amend its current contract in order to ensure full implementation of the final rule through the annual renewal process.  The SFA and the FSMC would need to agree to the terms of the amendment.  If an FSMC is unwilling or unable to agree to the amendment to the current contract, the SFA needs to take immediate action.  Some examples of immediate action include:
1. Termination of the current contract between the SFA and the FSMC in accordance with the termination provisions and issuance of a new solicitation;

2. Issuance of a separate solicitation to procure the necessary foods in order to ensure compliance with the final rule, consistent with the current contract between the parties.

It has been determined in Wisconsin that there may not be sufficient time for most or all SFAs to rebid their FSMC contracts for the 2012-2013 school year.  Therefore, we are encouraging you to work with your FSMC on an addendum that ensures complete conformance with the changes in the final rule.
However, if the 2012-2013 school year is a bid year or your SFA has determined that you need to rebid for the 2012-2013 school year, please continue with your process.  You may contact either Vic Taugher (victor.taugher@dpi.wi.gov or 608-266-5514) or Julie Shelton (julie.shelton@dpi.wi.gov or 608-267-9132) with any questions.
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