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INSTRUCTION




	Tony Evers, PhD, State Superintendent



Date:

July 12, 2012
To:

Authorized Representatives of School Food Authorities (SFAs) participating in U. S. Department of Agriculture (USDA) Child Nutrition Programs (CNPs) 
From:

June Paul, Director




School Nutrition Team
Subject:
SFAs interested in becoming or currently participating as a member of a Group Purchasing Organization (GPO)
This memo is in response to the Department of Public Instruction’s (DPI) recent identification of School Food Authorities (SFAs) utilizing GPOs that were being paid a fee by the vendor, based on a percentage of a SFA’s purchasing volume. It has come to our attention that some of these SFAs did not procure services of the GPO in accordance with federal regulations governing procurement of products and services in the National School Lunch Program (NSLP). In light of these recent findings, this memo was drafted to provide SFAs with guidance for procuring a GPO and to assist SFAs that are currently participating as members in a GPO. The purpose of this memo is not to influence the SFAs decision of whether or not to participate in either a GPO or cooperative.  

Prior to making any decisions related to participating in a GPO, please review the following information to determine appropriate courses of action: 

What are the differences between a GPO and a Cooperative?

A Cooperative (also Co-operative or Co-op) is an autonomous association of SFAs that voluntarily cooperate in purchasing practices and share resources for their mutual economic benefit. Cooperatives include community organizations, such as SFAs, that are owned and managed by commercial or government entities and use its members association to leverage buying power, share knowledge, and pool administrative resources. 

A Group Purchasing Organization is an entity that is created to leverage the purchasing power of a group of SFAs in order to obtain discounts from vendors. GPOs are normally funded by administrative fees. These fees may be paid directly to the GPO, from vendors contracted by the GPO; or they may be paid directly to the GPO, by GPO members. Administrative fees may also be set as a percentage of the purchase, or as an annual flat rate. In some cases GPOs have set mandatory participation levels for their members, while others are voluntary. Some GPOs are funded by a combination of both of these methods.  

Considering participation in a GPO

Federal regulations prohibit contracts based on cost plus a percentage by SFAs. Furthermore, when selling products to SFA members, it is not allowable for GPOs to collect administrative fees based on a percentage of a SFA’s sales volume from the vendors with whom they have negotiated a contract.  

In addition, a SFA must follow federal regulations that require all procurement of this type of service to be conducted in a manner providing full and open competition, 7 CFR 3016.36(c) when considering participation in a GPO. In other words, a SFA must enter into a contractual agreement for services with an entity that adheres to federal procurement regulations.  Federal procurement regulations prohibit a SFA from simply buying products/services from an agent’s or organization’s procured contract list, as this would circumvent competition.  Therefore, if a SFA wants to participate in a GPO that procures the services of a vendor; the SFA would first need to procure the service of a GPO.  

Here are a few options to consider before deciding to become a member of a GPO:

1. Buying a membership to access GPO’s discount. This option is probably the most common form of GPO membership and is similar to Sam’s Club or Costco memberships. Since membership fees are usually minimal, no procurement procedures are required to pay for membership fees. However, purchases made with membership are limited to federal rules governing the use of Nonprofit School Food Service Account funds. Furthermore, purchases made through this type of GPO membership must follow formal or informal procurement procedures. For example, a SFA needs to procure 10 bags of flour. Therefore, the SFA will need a minimum of 3 quotes for pricing, prior to choosing the lowest priced vendor. One of those quotes may be from the GPO.

2. Formally contracting with the GPO. Under this option the SFA becomes a member and in doing so accepts the GPO’s prime vendor, as the SFA’s prime vendor. This contract might include access to other vendor agreements for additional products and services. This type of membership is similar to a Co-op but with one major difference. In a Co-op, SFA members are banding together for mutual benefit. If all the members quit the Co-op, the Co-op ceases to exist. In the formal contract scenario, however, the GPO is acting like an agent working on behalf of all the SFAs. If all the members quit the GPO, the GPO is still a viable entity.    

3. Contracting with the GPO to act as a procurement agent. This is another formal type of GPO membership. In this situation, the GPO conducts procurement activities on behalf of the SFA for a prime vendor and the awarded contract is established directly with the school, rather than the GPO. 

For options 2 and 3, the SFA is required to procure a GPO in a manner consistent with federal procurement requirements, and the GPO is required to follow all federal procurement regulations. Regardless of whether either option 2 or 3 is chosen, the GPO will need to pass through any and all applicable discounts, rebates, and incentives associated with purchases made by the SFA. This is a federal requirement.

To summarize, SFAs should procure a GPO using either informal (small purchase method) or formal (competitive sealed bidding and competitive proposals) procurement procedures, though use of: 

· A solicitation process;

· Procurement practices that are conducted in a manner that maximizes full and open competition [7 CFR Part 3016.36(c)(1)];

· Procurement procedures free of anti-competitive practices (whether intentional or unintentional). For example, bid rigging that involves groups of firms conspiring to raise prices or SFA/SFA purchasing agent receiving kick-back from vendors; and 
· Contracts that are awarded through methods other than those based on a cost plus percentage of cost, or a cost plus percentage of interest (7 CFR Part 3016 and Part 3019).

Pay special note to how the GPO is funded, as certain methodologies for which some GPOs receive payment for services may not be in compliance with federal regulations, and are therefore unallowable. For example, some GPOs are paid a fee for service by the prime vendor based on a percentage of the SFAs order volume value. This type of fee is not allowable in situations where the SFA has signed an agreement with the GPO to act, in part or in whole, as a purchasing agent on behalf of the SFA or as a vendor for the SFA. Fees must be paid directly to the GPO, by the SFA. Allowable fee payment methods for fixed-price contracts are: 

· A firm, fixed-price contract;

· A fixed-price contract with economic price adjustment; or

· A fixed-price contract with prospective price redetermination.

For additional information related group purchasing, please refer to USDA Memo SP 35-2012, Procuring Services of Purchasing Cooperatives, Group Purchasing Organizations, Group Buying Organizations, etc., issued on June 12, 2012, and located on the USDA’s Food and Nutrition Services website at http://www.fns.usda.gov/cnd/Governance/policy.htm. 
If you have concerns or questions regarding any of the information within this memorandum, please contact Randy Jones at the Department of Public Instruction by phone at (608) 267-2277 or by email randall.jones@dpi.wi.gov.
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