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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Arrowhead Union High School
	DECISION

Case No.:  LEA-07-023




The parties to this proceeding are:


[Student], by
[Parent]

Arrowhead Union High School, by
Attorney Mary L. Hubacher
Davis & Kuelthau

300 North Corporate Dr., Suite 150

Brookfield, WI  53045

PROCEDURAL HISTORY

On June 8, 2007, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) that was filed by [Parent] (the “Parent”) on behalf of [Student] (the “Student”) against the Arrowhead Union High School (the “District”).  The Department referred the matter to this Division for hearing.  The due process hearing was held on July 24 and 24, 2007, and the record closed on August 17, 2007.  The decision is due on August 28, 2007.

ISSUES

1.
Did the District fail to provide and implement an appropriate behavior intervention plan that met the Student’s needs during the 2006-2007 school year?

2.
Was the Student denied a free, appropriate public education during the 2006-2007 school year because he failed to make progress towards his IEP goals?

3.
Is the Student’s placement at Arrowhead Union High School inappropriate to meet his individual needs and would placement at Kradwell High School be appropriate?

FINDINGS OF FACT

1. The Student (date of birth: [Date]) is a child with a disability in need of special education who meets the eligibility criteria for emotional behavioral disability (EBD) and specific learning disability (SLD).  (Ex. 1, Tr. 17-18, 54)   During the 2006-2007 school year, the Student was a sophomore at Arrowhead Union High School.  
2. On June 2, 2006, the District held an IEP team meeting to determine the Student’s continuing eligibility for special education, to develop an annual IEP, and to determine continuing placement at Arrowhead Union High School.  (Ex. 4)  The Parents attended and participated in the June 2, 2006 IEP meeting.  Id.
3. The Student’s 2006-2007 IEP stated that he would receive the following special education services in the special education classroom(s) at Arrowhead Union High School:  small group English class for one class period per day, small group social studies class for one class period per day, daily support for reading in the content area, and guided study hall for five class periods per week.  Id.  The IEP also stated that the District would provide various supplementary aids and services and program modifications or supports to the Student in the regular education setting, including EBD support for academic and emotional needs, assignment monitoring, collaboration between special education and regular education teachers, access to technology for audio texts, and support for tests and assignments.  Id.
4. The Student frequently refused to utilize the supplementary aids and services and program modifications and supports that were offered by staff to assist him in the regular education and special education classrooms.  (Tr. 65-66, 70-72)  He also refused to accept technology training that was offered to him on how to use a computer software reading program and did not use that laptop software program  to assist him with reading.  (Tr. 55-56)

5. The Student’s 2006-2007 IEP contained three annual goals:  (1) [The Student] will interact with peers and staff in a positive, respectful and age-appropriate manner; (2) With teacher assistance, [the Student] will compose required paragraphs/sentences needed for classroom assignments; and (3) [The Student] will increase his ability to gain knowledge from textbooks and other written materials in the regular ed classroom as measured by the objectives below.  The IEP also contained several benchmarks or short-term objectives to support each of the three goals.  Id.   

6. Over the course of the 2006-2007 school year, the Student made some progress towards the first IEP goal, minimal progress towards the second IEP goal, and inconsistent progress towards the third IEP goal.  (Ex. 11, Tr. 122-124, 236-238)
7. The IEP developed for the Student by the IEP team on June 2, 2006 also included a behavior plan.  (Ex. 4, Tr. 75)  The behavior plan included positive behavioral interventions, strategies, and supports to address escalating behavior, including “[u]se humor to draw him into a conversation,” “[a]sk him if he would like to take a break outside of classroom,” “[a]sk how you can help,” “[c]all EBD teacher for assistance,” and “[b]ack off physically and verbally.”  Id.

8. The Student was involved in six disciplinary matters during the 2006-2007 school year.  The incidents involved the Student using profanity or vulgar language in class, refusing to comply with teachers’ requests or directives, and/or acting in a disruptive or disorderly manner in class.  (Ex. 5)   These disciplinary incidents resulted in the Student serving an hour of administrative detention, receiving a warning or participating in an administrative conference, and/or, in four of the instances, being removed from the classroom.  Id.  

9. One of the disciplinary incidents involved the Student being removed from regular education math class in November 2006 for using profanity and offensive language. (Ex. 5, Tr. 77, 257-258)   The Student’s removal from the classroom that day was consistent with the Behavior Plan in his IEP.  The special education teacher and the math teacher decided that the Student should discuss the incident with the math teacher before being allowed to return to the class, but the Student refused to do so.  (Tr. 81, 260)  As a result, the Student was provided math assignments to work on in the special education classroom with the special education teacher, was offered the opportunity to redo assignments after they were corrected by the math teacher, was provided with the math teacher’s lecture notes, and the math teacher offered to provide one-on-one instruction to the Student during his daily study hall.  (Tr. 82, 763)  The Student refused to accept one-on-one instruction from the math teacher and did not redo any assignments.  (Tr. 84, 763)  The special education teacher also contacted the Parent and asked the Student about switching to a pre-algebra math class for the remainder of the semester to improve his math skills, but they did not respond to this offer.  (Tr. 85)  
10. Another one of the disciplinary incidents that involved the Student being removed from class occurred at the end of the first semester on January 17, 2007, after he returned from a week of family vacation.  The Student became disruptive in class, using profanity and making threatening comments to another student.  (Ex. 5)  The assistant principal and a guidance counselor removed the Student from the classroom and escorted him to the assistant principal’s office.  (Tr. 372-374)  The assistant principal called the Student’s father and spoke to him, and the Student also spoke to him on the telephone.  (Tr. 374-375)  The Student became agitated during the phone call, slammed the phone down, and walked into a “cooling off” room adjacent to the assistant principal’s office.  Id.  The assistant principal checked on the Student and then informed the father that the Student appeared to be calming down and that the father did not need to come and pick up the Student at that time.  (Tr. 375)  The guidance counselor was sent to get some assignments for the Student to work on, and the assistant principal left her office for approximately 30 minutes to deal with some other students. (Tr. 377-378)  While the assistant principal was gone, the Student began hitting his head against the wall and made comments about harming himself. Id.  There were some police officers in the next room (working on another matter) that heard the Student and attempted to intervene, and the officers decided to remove the Student from school to a Milwaukee County Mental Health facility. (Tr. 378, 382) School staff did not make the decision and did not request that the Student be removed from school grounds.  (Tr. 382)
11. During the first semester, the Student earned “C” grades in English class, advanced ceramics, and general woods class.  He received a “D” in health class, a “D-“ in American history, and failing grades in biology and applied algebra II.  (Ex. 2, Tr. 74, 107)  He failed biology during the first semester because he failed the final exam.  (Tr. 74)  The Student was gone on a ski vacation with his family for a week prior to first semester’s final exams, so he missed the review sessions that were held in most classes during the week he was absent.  (Tr. 74-75)  In addition, the Student did not attend school for several days after the January 17, 2007 incident, so he had to make up many of his first semester final exams at the beginning of the second semester.  He was allowed extra time to complete his first semester final exams.  (Ex. 7, Tr. 99-103)
12. The Student’s grades improved during the second semester of the 2006-2007 school year.  He received an “A” in basic math (an easier math course than his first semester math class), an “A-“ in general woods, a “B+” in advanced ceramics, a “B-“ in American history, a “C” in biology, a “D” in English, and an “F” in physical education.  (Ex. 2)  He earned 10 credits during the 2006-2007 school year and 23 credits total while at Arrowhead Union High School.  Id.  Although he will have to retake some classes he failed, he will have opportunities to earn the additional 27 credits needed to graduate on time with his peers.  (Tr. 148-149)
13. At the Parents’ request, the District conducted a functional behavioral assessment (FBA) of the Student in February 2007.  (Ex. 8, Tr. 111)  It was determined that the Student’s behavior plan that was in effect was appropriate, and, as a result, essentially only the format of the behavior plan was revised in March 2007.  (Ex. 9, Tr. 112-113)

14. Kradwell School is a private high school that provides academic instruction to students who are unable to succeed in the traditional school setting.  (Ex. 43)  It offers a more restrictive setting than a traditional high school environment. (Tr. 318-319)  Most, if not all, students who attend Kradwell have emotional behavioral and/or learning disabilities, significant social or behavioral needs, and/or drug and alcohol abuse problems.  (Ex. 43, Tr. 318-319, 388, 422-423)
DISCUSSION

Behavior Plan


The IDEA requires that an IEP team consider certain special factors when developing a child’s IEP.  20 USC § 1415 (K)(1).  In the case of a student whose behavior impedes his or her learning or the learning of others, the IEP team must “consider the use of positive behavioral interventions and supports, and other strategies, to address that behavior.”  34 CFR § 300.324 (a)(2)(i); Wis. Stat. § 115.787 (3)(b)1.


At the IEP meeting held on June 2, 2006, the IEP team determined that the Student’s behavior did impede his learning or that of others and included positive behavioral interventions and supports, and other strategies, to address that behavior.  (Ex. 4, p. 5)  As a result, the IEP team approved a behavior plan that was included in the Student’s IEP for the 2006-2007 school year.  (Ex. 4)  There is no question that the District complied with the applicable procedural requirements and provided a behavior plan for the Student.

In fact, the District even conducted a functional behavioral assessment (FBA) of the Student in February 2007, although it was not legally required to do so.  The IDEA requires an IEP team to conduct an FBA and implement a behavioral intervention plan for a student when the student has engaged in misconduct that has been determined to be a manifestation of the student’s disability and a disciplinary change in placement has been proposed.  34 CFR § 300.530 (f).  This requirement is not applicable to the circumstances of this case.

As to the appropriateness of the behavior plan included in the Student’s 2006-2007 IEP, and as revised in March 2007, there are no substantive requirements for behavior intervention plans identified in the IDEA, federal regulations, or state special education laws.
  The U.S. Court of Appeals for the Seventh Circuit has stated that, as a matter of law, a behavior intervention plan can not fall short of substantive criteria that do not exist under the IDEA.  Alex R. v. Forrestville Valley Community Unit Sch. Dist. No. 221, 375 F.3d 603, 615 (7th Cir. 2004).  Hence, I must conclude that the Student’s behavior plan was substantively appropriate.

The Parents have also alleged that the District failed to implement the Student’s behavior plan during the 2006-2007 school year.  A thorough review of the evidence on record shows that the Parents were unable to meet their burden of proving that the District failed to implement the Student’s behavior plan.  The Student’s special education teachers, regular education teachers, and the assistant principal all credibly testified about steps they took to follow the behavior plan when dealing with the Student’s non-compliant behavior.   (Tr. 54, 77, 229, 231, 258, 285-287, 372-377)  The District implemented the Student’s behavior plan during the 2006-2007 school year.
Progress Towards IEP Goals/Failure to Provide FAPE
The IDEA requires a school district to provide a child with disabilities with a FAPE by:   (1) complying with the IDEA’s procedural requirements; and (2) by developing an IEP that is “reasonably calculated to enable the child to receive educational benefits.” Board of Educ. v. Rowley, 458 U.S. 176, 206-07 (1982).  According to the Seventh Circuit, “once the school district has met these two requirements, the courts cannot require more; the purpose of the IDEA is to open the door of public education to handicapped children, not to educate a handicapped child to her highest potential.”  Board of Educ. of Murphysboro Comm. Unit Sch. Dist. No 186 v. Ill. State Board of Educ., 41 F.3d 1162, 1166 (7th Cir. 1994).  

The IEP of a child educated in a regular classroom should be reasonably calculated to enable the child to achieve passing marks and advance from grade to grade. Id. at 189.  However, “[a]ny lack of progress under a particular IEP . . . does not render the IEP inappropriate.”  Carlisle Area Sch. v. Scott P., 62 F.3d 520, 530 (3rd Cir. 1995)  The question is not whether the Student received meaningful educational benefit, but whether the school district developed and implemented an IEP that was reasonably calculated to do so.  See Alex R. v. Forrestville Valley Community Unit Sch. Dist. No. 221, 375 F.3d 603 (7th Cir. 2004); see also Schroll v. Bd. of Educ. Champaign Community Unit Sch. Dist. #4, 107 LRP 49410 (C.D. Ill. 2007).

Here, there is no dispute that the District complied with the IDEA’s procedural requirements in developing the Student’s IEP for the 2006-2007 school year.  Moreover, the Parents were unable to meet their burden of showing that the IEP was not reasonably calculated to provide the Student with meaningful educational benefit.

The Student’s 2006-2007 IEP contained three annual goals that were related to his individual needs and disabilities in the areas of behavior, writing and reading.  In addition, the IEP team included numerous supplemental aids and services and program modifications or supports in the IEP to help the Student receive educational benefit.  The IEP also included a behavior plan for the Student.  (Ex. 4)   The great weight of the evidence shows that the 2006-2007 IEP was reasonably calculated to provide educational benefit to the Student.

It is a matter of concern that the Student received failing grades in three regular education classes (biology, algebra, and physical education) during the 2006-2007 school year. However, it was not unreasonable for the IEP team to have concluded that the Student did not need to receive instruction in those classes in the special education classroom since he had been able to achieve passing grades in other regular education classes.  (Ex. 2, 4) 
 Based upon the Student’s disabilities, the IEP team’s determination that the Student did not require specially designed physical education was not unreasonable.  Moreover, it is arguable that the Student might not have failed the biology final exam, and as a result the class, if he had been in school for review the week prior to final examinations.  The District’s decision not to return the Student to the regular education algebra class because of his refusal to discuss his outburst with the teacher may have been a mistake, but it was not clearly unreasonable. Based on the circumstances of this case, the Student’s three failing grades do not prove that the IEP was flawed.

In addition, the fact that the Student made only minimal and inconsistent progress towards two of his three IEP goals does not mean that the IEP failed to meet the FAPE standard.  An appropriate IEP that offers FAPE does not necessarily guarantee success.  The 2006-2007 IEP provided the Student with a “basic floor of opportunity” as required by the IDEA and was reasonably calculated to provide the Student with meaningful educational benefit.  The Student’s minimal progress towards his IEP goals did not deny him a FAPE.
Placement
The IDEA and Wisconsin special education laws require that children with disabilities are educated in the least restrictive environment (LRE).  See 20 USC § 1412 (a)(5); Wis. Stat. § 115.79.  The IDEA's implementing regulations state that, to the maximum extent possible, "children with disabilities, including children in public or private institutions or other care facilities, [should be] educated with children who are nondisabled." 34 CFR § 300.114 (a)(2)(i). 

Moreover, a student with a disability should be placed “as close as possible to the child’s home” and “educated in the school that he or she would attend if nondisabled” unless the student’s IEP requires some other arrangement.  34 CFR 300.116 (b) and (c).
Courts have recognized that federal and state special education laws indicate a strong preference in favor of "mainstreaming" or insuring that disabled children are educated with nondisabled children to the extent possible. Board of Educ. of LaGrange Sch. Dist. No. 105 v. Illinois State Bd. of Educ., 184 F.3d 912, 915 (7th Cir. 1999).
The Parents have alleged that the Student’s placement in the District was inappropriate to meet his needs and that placement at Kradwell School would be appropriate.  In arguing why Arrowhead is not the appropriate placement for the Student, the Parents testified as to various problems they perceive with the Student’s IEP, his lack of progress, his disciplinary and behavioral problems in the District, and their animosity towards and extreme lack of trust for the District.  (Tr. 186, 447, 453, 458-459)   They testified that they believe Kradwell School would help the Student “get back on track with his emotions and learn how to deal with his behavior.”  (Tr. 452)

The Student’s private psychologist, Dr. Weaver, testified that he believes the Student has more severe needs than can be handled in a normal classroom setting and that he believes the Student needs “a more intensive place,” such as Kradwell School, where his behavior can be more tightly managed.  (Tr. 419-420)  Dr. Weaver acknowledged that he had not observed the Student in the regular education or special education classrooms in the District, had not consulted with District staff, and was aware of some, but not all, of the behavioral accommodations provided to the Student by the District.  (Tr. 423, 429)  Dr. Weaver also testified that the Student had told him that he did not want to attend Kradwell School.  (Tr. 434)

Dr. Weaver was a credible witness with undoubted expertise in the area of psychiatry.  However, the great weight of the evidence on record shows that the Student received educational benefit while attending Arrowhead Union High School with nondisabled peers.  The Student had a limited number of disciplinary incidents during the 2006-2007 school year and was not viewed as a serious behavioral problem by the assistant principal who deals with those issues.  (Tr. 388)  Even after the January 2007 incident when police officers decided of their own accord to remove him from school, the Student made progress and performed better academically and behaviorally at Arrowhead than he did the first semester.  (Ex. 2, Tr. 113, 124, 230-231)

All of the IEP team participants who testified, other than the Parents, stated that they believe Arrowhead is the appropriate, LRE placement for the Student and that Kradwell School would not be the appropriate placement for him.  (Tr. 21-22, 129, 178, 239, 317, 388)  

Arrowhead Union High School is the Student’s neighborhood school that he would attend if nondisabled, and the record shows that he received educational benefit at Arrowhead during the 2006-2007 school year.  Arrowhead is the LRE placement for the Student, and it was and is the appropriate educational placement for the Student.
CONCLUSIONS OF LAW

1.
The District provided and implemented an appropriate behavior plan for the Student during the 2006-2007 school year.
2.
The Student was not denied a free, appropriate public education during the 2006-2007 school year because he made minimal and inconsistent progress towards his IEP goals.
3.
Placement at Arrowhead Union High School is the appropriate, LRE placement for the Student.  Placement of the Student at Kradwell School would not be the appropriate, LRE placement for the Student.
ORDER

It is hereby ordered that the due process hearing request is dismissed with prejudice.

Dated at Madison, Wisconsin on August 28, 2007.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� For the purposes of this decision, the terms “behavior plan” and “behavior intervention plan” are deemed interchangeable.





