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Significant Changes in Due Process Effective July 1, 2005

Interim Guidance

Either the parent or the local education agency (LEA) may request a due process hearing with respect to any matter relating to identification, evaluation, or educational placement, or the provision of a free appropriate public education to the child.  However, the LEA is not permitted to request a due process hearing in order to provide special education and related services to a child when the child’s parent refuses to consent to the initial provision of special education and related services. If the parent refuses to consent to the initial provision of special education and related services, or if the parent fails to respond to a request to provide consent, the LEA will not be considered to be in violation of the requirement to make available a free appropriate public education to the child for the failure to provide the child with special education and related services for which the LEA requests consent.  The LEA also will not be required to convene an individualized education program (IEP) meeting or develop an IEP under this section for the child for the special education and related services for which the LEA requests consent.
A parent or LEA must request a due process hearing within one year of the date the parent or LEA knew or should have known about the alleged action that forms the basis of the hearing request.  This timeline does not apply to a parent if the parent was prevented from requesting the hearing because of specific misrepresentations by the LEA that it had resolved the problem leading the parent to request the hearing or because the LEA withheld information from the parent that was required by state or federal law to be provided to the parent.

The parent or LEA, or the attorney representing the parent or LEA, must provide a notice of a request for a due process hearing to the other party and forward a copy of the notice to the Department. The notice must include:

· The name of the child, the address of the residence of the child (or available contact information in the case of a homeless child), and the name of the school the child is attending;

· In the case of a homeless child or youth, available contact information for the child and the name of the school the child is attending;

· A description of the nature of the problem of the child relating to such proposed initiation or change, including facts relating to such problem; and

· A proposed resolution of the problem to the extent known and available at the time.

A due process hearing will not be commenced until the party, or the attorney representing the party, files the required notice.

A parent will not be precluded from filing a separate request for a due process hearing on an issue different from a request already filed.

Once the LEA receives notice that a parent has requested a due process hearing, if the LEA has not sent a prior written notice to the parent regarding the subject of the parent's due process request, the LEA must, within 10 days of receiving the request for a hearing, send to the parent a response that includes:

· An explanation of why the LEA proposed or refused to take the action raised in the hearing request;

· A description of other options that the IEP team considered and the reasons why those options were rejected;

· A description of each evaluation procedure, assessment, record or report the LEA used as the basis for the proposed or refused action; and

· A description of the factors that are relevant to the LEA's proposal or refusal.

The response filed by the LEA will not preclude the LEA from asserting that the parent's due process request was insufficient.
The party requesting the due process hearing will not be allowed to raise issues at the due process hearing that were not raised in the notice requesting the due process hearing unless the other party agrees.

The noncomplaining party must, within 10 days of receiving the notice of request for a due process hearing, send to the other party a response that specifically addresses the issues raised in the request.  An LEA is not required to send a response to the parent if it had sent a prior written notice to the parent regarding the subject matter contained in the parent's due process complaint.
The due process hearing request will be deemed to be sufficient unless the party receiving the notice notifies the hearing officer and the other party, in writing, that the receiving party believes the notice has not met applicable requirements.  The party providing this notification must provide it within 15 days of receiving the request for a due process hearing.  Within five days of receipt of the notification, the hearing officer must determine whether the notice, on its face, meets the requirements for a due process hearing request described above (child’s name and address, district name, description of the nature of the problem including facts relating to the problem; and a proposed resolution of the problem) and must immediately notify the parties in writing of the determination.

The parent or LEA may amend its request for a due process hearing only if the other party consents in writing to the amendment and is given the opportunity to resolve the complaint through a resolution or mediation session or the hearing officer grants permission. The hearing officer may only grant permission to amend the hearing request at least five days before a due process hearing is scheduled to occur. The applicable timeline for a due process hearing, including the 30 day period to hold a resolution session, recommences at the time the party files an amended hearing request.
Prior to the due process hearing, the LEA must convene a resolution session where the parents of the child discuss the issues leading to their due process hearing request and the LEA has an opportunity to resolve those issues. Within 15 days of receiving notice of the parents' hearing request, the LEA must convene a meeting with the parents and relevant members of the IEP team who have specific knowledge of the facts identified in the due process hearing request. A LEA representative who has decision-making authority for the LEA must participate in the resolution session. The LEA may not have an attorney at the resolution session unless the parent is accompanied by an attorney. The resolution session process must be used unless the parents and LEA agree in writing to waive the resolution session or agree to use the mediation process.

When the LEA and parents resolve the request for the due process hearing during a resolution session, they must execute a legally binding agreement which is enforceable in a state court or a district court of the United States that is signed by both the parent and a representative of the LEA who has the authority to bind the LEA.
If the LEA has not resolved the request for the due process hearing to the satisfaction of the parents within 30 days of the receipt of the parents’ hearing request, the due process hearing may proceed and all of the applicable timelines for a due process hearing begin. Except where the hearing relates to certain discipline requirements, the hearing officer must issue a written decision based solely upon the evidence presented at the hearing within 45 days of completion of the resolution session or waiving of the resolution session. The hearing officer may extend the 45-day timeline, for cause, if the parent or the LEA request an extension. The cost of the hearing is paid for by the LEA.
A hearing officer conducting a due process hearing must, at a minimum:

· Not be an employee of the Department or the LEA involved in the education or care of the child, or a person having a personal or professional interest that conflicts with his or her objectivity in the hearing;

· Possess knowledge of, and the ability to understand, the provisions of state and federal special education law, and legal interpretations of these laws by federal and state courts;

· Possess the knowledge and ability to conduct hearings in accordance with appropriate, standard legal practice; and

· Possess the knowledge and ability to render and write decisions in accordance with appropriate, standard legal practice.

A decision made by a hearing officer must be made on substantive grounds based on a determination of whether the child received a free appropriate public education. Where a procedural violation has been alleged, a hearing officer may find that a child did not receive a free appropriate public education only if the procedural inadequacies impeded the child's right to a free appropriate public education, significantly impeded the parents' opportunity to participate in the decision-making process regarding the provision of a free appropriate public education to the parents' child, or caused a deprivation of educational benefits. However, this does not preclude a hearing officer from ordering an LEA to comply with procedural requirements under state and federal law. Further, this new requirement does not affect the right of a parent to file a complaint with the Department.

A parent or LEA must appeal a due process hearing decision to state or federal court within 45 days from the date of the decision of the hearing officer.  In any action or proceeding appealed to a court, the court, in its discretion, may award to the Department or an LEA which is a prevailing party reasonable attorneys' fees as part of the costs against the attorney of a parent who files a request for a due process hearing or subsequent cause of action that is frivolous, unreasonable or without foundation, or against the attorney of a parent who continued to litigate after the litigation clearly became frivolous, unreasonable or without foundation; or to the Department or LEA which is a prevailing party against the attorney of a parent, or against the parent, if the parent's complaint or subsequent cause of action was presented for any improper purpose, such as to harass, to cause unnecessary delay, or to needlessly increase the cost of litigation.  A resolution session meeting will not be considered a meeting convened as a result of an administrative hearing or judicial action; or an administrative hearing or judicial action, for purposes of awarding attorney fees.

