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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS

	In the Matter of the Due Process Hearing Request on behalf of [Student], by and through his Parent, [Mother]
v.

Maple Dale—Indian Hill School District 
	Case No.:  LEA-05-014



ORDER OF DISMISSAL

The PARTIES to this proceeding are as follows:

	[Student], by

[Mother]
XXXXX
Milwaukee, Wisconsin 53224-1873
	Maple Dale—Indian Hill School District, by

Attorney Daniel J. Chanen

Davis & Kuelthau

300 N. Corporate Drive, Suite 150

Brookfield, Wisconsin 53045


Introduction
On May 12, 2005, Ms. [Mother] (the “Parent”), mother of [Student] (the “Student”), filed a request for a due process hearing with the Department of Public Instruction (“DPI”).  

By motion dated June 10, 2005, the Maple Dale—Indian Hill School District (the “District”) requested that the due process hearing request be dismissed without prejudice.  

A non-evidentiary hearing on the District’s motion was held in the offices of the District on June 28, 2005.  For reasons stated on the record at that hearing, the District’s motion to dismiss was denied, but the scheduling of the requested due process hearing was stayed pending the outcome of the Parent’s appeal of the District’s discontinuance of the Student’s inter-district open enrollment.  
By letter filed on August 2, 2005, counsel for the District supplied a copy of a Decision and Order dated July 29, 2005, wherein the DPI affirmed the District’s determination to deny the Student’s continued open enrollment in the District.  Based upon this Decision and Order of the DPI, the District has renewed its motion to dismiss the Parent’s due process hearing request and now seeks dismissal with prejudice.

For the reasons stated below, the District’s motion is granted and the due process hearing request is dismissed with prejudice.

Background
The Student was born on XXXXXX and at all relevant times has resided in the area served by the Milwaukee Public School District.  Pursuant to Wisconsin’s inter-district “open enrollment” program, the Parent applied to have the Student enrolled in the Maple Dale—Indian Hill School District (the “District”) as a regular education student in the District schools for the 2003-2004 school year.  See Wis. Stat. § 118.51; Wis. Admin. Code, Chapter PI 36.  

The District accepted the Student under the open enrollment program, and he attended the District’s schools as a regular education student throughout the 2003-2004 school year.  The District continued his open enrollment for the 2004-2005 school year.  During the 2004-2005 school year, the District evaluated the Student to determine whether he was eligible for special education, and in January 2005 determined that he was.  The District developed an IEP under which the Student would receive special education 100% of the time in a program for children with emotional behavioral disability, and that the IEP would be implemented at a school known as Turning Point Elementary School (“Turning Point”).  Turning Point is publicly funded and is operated by the Cooperative Educational Service Agency No. 1 (“CESA-1”) on behalf of public schools.  The District does not operate Turning Point. 
The Parent did not consent to placement at Turning Point and requested instead that the District implement the IEP at a private school known as Kradwell School (“Kradwell”).  The District declined to change the placement from Turning Point.  
On April 6, 2005, the District notified the Parent that the District was discontinuing the Student’s inter-district open enrollment and was transferring the Student back to the Milwaukee Public School District on the stated ground that “the services outlined in the Student’s IEP are not available within” the District, and that “[n]either the District’s proposed placement at Kradwell nor the Parent’s proposed placement at Turning Point are placement within the District.”  
On April 16, 2005, the Parent appealed the District’s decision on the Student’s open enrollment to the DPI.  By order and decision dated July 29, 2005, the DPI affirmed the District’s decision to discontinue the open enrollment.
On May 12, 2005, about five weeks after the District notified the Parent that it was discontinuing the Student’s open enrollment, the Parent filed this request for a due process hearing under Wis. Stat. § 115.80.  On June 28, 2005, during a non-evidentiary hearing on the District’s motion to dismiss, the Parent confirmed that she was not challenging the goals or objectives set forth in the IEP or the special education and related services specified by the IEP.  Though she challenged certain language in the IEP, the Parent confirmed that her principal objective in requesting the due process hearing was to compel the District to implement the IEP at Kradwell rather than at Turning Point.  
In a telephone conference on the District’s renewed motion to dismiss that was held on August 4, 2005, the Parent stated for the first time in these proceedings that she now viewed the IEP’s “goals and objectives” and “special education and related services” to be deficient.  The undersigned treated this as a motion to amend the due process hearing request to include new issues for hearing.  
Discussion

Under Wis. Stat. § 118.51(12)(a), a non-resident school district has the authority to discontinue a student’s inter-district open enrollment when the non-resident district develops an IEP that will require special education or related services “that are not available in the non-resident district.”  It was on this basis that the District discontinued the Student’s open enrollment.  Pursuant to Wis. Stat. § 118.51(9), the DPI has original jurisdiction to adjudicate an appeal of a school district’s discontinuation of an open enrollment.  In exercising that jurisdiction here, the DPI determined that the District’s discontinuation of the open enrollment was lawful.

Hearing officers appointed to resolve special education disputes pursuant to Wis. Stat. § 115.80(2) have no authority to nullify a decision by the DPI in an open enrollment dispute under Wis. Stat. § 118.51(9).  See Madison Metropolitan School District, LEA-03-036 (LEA Wis., October 10, 2003); Hartland-Lakeside J3 School District, LEA-03-032 (LEA Wis., December 22, 2003).
The DPI’s decision in the open enrollment dispute has rendered the requested due process hearing moot, because a decision here would have no practical legal effect upon the controversy.  State ex rel. Badke v. Village Bd. of Village of Greendale, 173 Wis.2d 553, 568, 494 N.W.2d 408, 413 (1993)(“A case is moot when a judgment can have no practical legal effect upon the existing controversy”).  
If the Parent were to prevail after a hearing on the merits, the appropriate relief would be to order the District to provide and fund placement at Kradwell.  The DPI, however, has determined that the District has no continuing responsibility for the Student’s education.  This hearing officer has no authority to nullify the DPI’s determination by ordering the District to implement any IEP at Kradwell.  Thus, a decision in this matter would have no practical legal effect even if it were established that the District erred by failing to specify Kradwell as the placement under the IEP.  
Similarly, even if Parent were permitted to amend her due process hearing request and then prevailed after a hearing on the merits in challenging the sufficiency of the IEP’s “goals and objectives” and “special education and related services,” the decision in her favor would still have no practical legal effect.  Her ultimate request for placement at Kradwell (albeit under a revised IEP) would remain unchanged even after an amendment of the due process hearing request.  Thus, a decision in the Parent’s favor on the issues she seeks to add to her due process hearing request would have no practical legal effect on the controversy and thus are similarly moot because of the DPI’s decision in the open enrollment dispute.  The Parent’s request to amend the due process hearing request is therefore denied. 

The due process hearing request must be dismissed with prejudice because it has been rendered moot by the DPI’s decision upholding discontinuation of the inter-district transfer.

ORDER
For the foregoing reasons, the Parent’s motion to amend the due process hearing request is denied, and the due process hearing request is dismissed with prejudice.

Dated at Milwaukee, Wisconsin on August 5, 2005.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 258-6736



E-mail:

william.coleman@dha.state.wi.us




By:
_____________________________________

William S. Coleman, Jr.

Administrative Law Judge
	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT: Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under Wis. Stat. §115.80(7), or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.  

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.  

The Division of Hearings and Appeals will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� In the renewal of its motion to dismiss, the District asserted, “because the open enrollment status was revoked and the open enrollment statute does not provide for ‘stay-put,’ the hearing officer has no authority to order the District to implement an on-going placement of the child.”  


The hearing officer has made no determination in this matter regarding the operation of the special education “stay-put” provisions.  The matter of “stay-put” was addressed in the scheduling order dated May 31, 2005, but only to recite that there was no disagreement between the Parties on “stay-put” as the matter was then postured.  With the due process hearing request now being dismissed, the hearing officer has no continuing jurisdiction to resolve any dispute regarding the operation of the special education stay-put provisions that may arise in the event that the Parent appeals this order.





