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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Elmwood School District
	DECISION

Case No.:  LEA-05-015





The parties to this proceeding are:


[Student], by

[Father] and [Mother]
XXXXX
Elmwood, WI  54740


Elmwood School District, by

Attorney Thomas B. Rusboldt

Weld, Riley, Prenn & Ricci, S.C.

3624 Oakwood Hills Pkwy

P.O. Box 1030

Eau Claire, WI  54702-1030

PROCEDURAL HISTORY

On May 19, 2005, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Act (IDEA) filed by [Father] and [Mother] (Parents), on behalf of [Student] (Student), against the Elmwood School District (District).  DPI referred the matter to the Division of Hearings and Appeals.  Prehearing telephone conferences were held on June 1, 2005 and on July 25, 2005.  The due process hearing was held on August 1, 2005 and the record closed on August 15, 2005.  At the mutual request of the parties, the decision deadline was extended to September 2, 2005.

ISSUE

Did the District fail to develop and implement a behavior intervention plan for the Student and improperly discipline the Student during the 2004-2005 school year, in violation of state and federal special education laws?
FINDINGS OF FACT

1. The Student is a 15-year-old child with a disability who attends school in the District.  The District has determined that the Student meets the criteria for “other health impairment” and is eligible for special education services.  (Tr. pages 14-15) 

2. The District held individualized education program (IEP) meetings on November 10 and 17, 2004 to review and revise the Student’s IEP, determine placement, and develop a transition statement.  (Ex. 1)  The Parents attended and participated in the IEP meetings.  (Ex. 1 and 11, Tr. 19)

3. At the IEP meeting held on November 10, 2004, the IEP team discussed the Student’s behavior and whether or not his behavior impeded his learning and academic progress and/or the learning of other students.  (Tr. 23-25 and 122-123, Ex. 2 and 11)  The IEP team determined that the Student’s behavior did not impede his learning or the learning of others, and the IEP team did not develop a behavior intervention plan for the Student.  (Ex. 2)  

4. During the 2004-2005 school year, the Student received three disciplinary referrals for misbehavior or rule infractions.  (Ex. 5, 6, 7)  The disciplinary referrals were handled by the middle school principal, in accordance with the District policy and rules handbook that applies to all students.  (Tr. 70-71)  

5. The first disciplinary referral was for an incident that occurred outside of school on September 12, 2004, when the Student broke into and damaged the door of the District’s press box on the football field.  (Tr. 76)  The Elmwood Police Department informed the District about the incident and referred it to the Elmwood Department of Human Services to collect restitution from the Student to pay for the damages.  (Tr. 76, 78)  The middle school principal met with the Student to discuss the seriousness of the matter with him, but the District did not suspend or otherwise discipline the Student.  (Tr. 77)

6. The other two disciplinary referrals that the Student received during the 2004-2005 school year resulted in him receiving in-school suspensions in an alternative learning setting, namely the principal’s main office area.  (Tr. 92-94)  In March 2005, the Student received his second disciplinary referral of the school year for punching another student once in the chest.  As discipline for that incident, the District required the Student to take his study hall periods in an alternative learning setting (the principal’s office area) for two days, rather than in the regular study hall room.  (Tr. 79-80)
7. The Student’s third disciplinary referral occurred at the end of the school year on May 25, 2005.  That incident involved the Student grabbing another student in the hallway and punching him in the chest several times and tripping him.  (Tr. 81)  The Student was required to spend the rest of that day (8th period) and the next half-day (the last day of school) in the principal’s office area as an alternative learning setting.  (Tr. 82)

8. The Student did not receive any other disciplinary referrals during the 2004-2005 school year.  (Tr. 79-82, 133)

DISCUSSION

The IDEA
 requires that all children with disabilities are offered a free appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit educationally from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).

In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07.  A procedural violation must be found to have resulted in substantive harm to the child and parents for relief to be granted on that basis.  See Knable ex re. Knable v. Bexley City School District (citing Metropolitan Bd. of Public Educ. v. Guest), 193 F.3d 457, 464-65 (6th Cir. 1999). 

The federal regulations implementing the IDEA provide that school personnel may order the removal of a child with a disability from the child’s current placement for not more than 10 consecutive school days for any violation of school rules and may order additional removals of not more than 10 consecutive school days in that same school year for separate incidents of misconduct, to the extent that the removal is the same as would be applied to children without disabilities, and as long as the removal is not a change in placement.  34 CFR § 300.520.  If a school district removes a child with a disability for more than 10 days in a school year or removes a child from school such that it constitutes a change in placement, the IEP team must conduct a functional behavioral assessment and implement a behavioral intervention plan if it has not already done so.  Id.

It is undisputed that the District did not expel or suspend the Student from school during the 2004-2005 school year.  The most serious discipline imposed by the District were two in-school suspensions of the Student to an alternative learning setting for less than three full school days, and this discipline was imposed pursuant to the District’s policy and rules handbook which is applicable to all students.  The two in-school suspensions did not constitute a change in placement under the federal regulations.  Therefore, under the federal regulations regarding disciplinary removals, the District was not obligated to develop and implement a behavior intervention plan for the Student.
The Parents and the special education teacher testified that the Student had some other minor behavior problems in the lunch room and the class room during the 2004-2005 school year, such as throwing an eraser and a marble, going to his locker without a hall pass, and running around with a group of boys who tapping each other on the back.  These incidents did not result in disciplinary referrals or suspensions of the Student.  (Tr. 107-109, 137-138)  
The special education teacher testified that he does not believe that, based upon the Student’s behavior, it is necessary or appropriate for the Student to have a behavior intervention plan.  (Tr. 114)  The Director of Special Education also testified that she does not believe the Student needs a behavior intervention plan incorporating behavioral goals.  (Tr. 52-52)
The Parents contend that they repeatedly requested that the District develop a plan to deal with the Student’s behavior problems in school and that the District ignored their requests and denied them the right to meaningfully participate in their Student’s educational planning.  State and federal education laws require school districts to allow parents to meaningfully participate in their child’s special education program.  Specifically, districts must appoint parents to the child’s IEP team, allow parents to participate in meetings about the identification, evaluation, placement, and provision of a FAPE to the child, and allow parents to examine the child’s education records.  See §§ 115.78(1m)(a) and (3)(d), and 115.792(1)(a)1., Wis. Stats.  See also 34 CFR §§  300.344(a)(1), 300.345, and 300.501.  State and federal special education laws do not, however, govern parents’ physical access to school district buildings.  

In this case, there is no evidence that the District limited the Parents’ rights to participate in IEP team meetings or to examine the Student’s records.  The Parents participated in the Student’s November 2004 IEP meetings and voiced their concerns about the Student’s behavior and about the Student being teased in school.  The restraining order that limited the Parents’ presence in the school buildings is not governed by state and federal special education laws.  

At the November 2004 IEP meetings, the IEP team determined that the Student’s behavior did not impede his learning or the learning of other students.  It is unclear from the record that the District understood that the Parents were requesting a behavior intervention plan for the Student.  If the District did understand that the Parents wanted a behavior plan and refused to develop one, then the District was legally obligated to provide the Parents with written notice of its refusal to take such action.  See § 115.792(2).  However, even if the District should have provided such notice, this procedural violation did not result in substantive harm to the Student and Parents because the record does not show that the Student needed a behavior intervention plan in order to receive a free, appropriate public education during the 2004-2005 school year.

For the reasons stated above, I find that the District was not required by special education laws to develop a behavior intervention plan for the Student and its failure to develop a behavior intervention plan did not deny the Student a free, appropriate public education.  In addition, based upon the credible evidence of the school personnel, I find that the discipline imposed by the District was appropriate and in compliance with special education laws.

CONCLUSIONS OF LAW
1. The District’s failure to develop and implement a behavior intervention plan for the Student during the 2004-2005 school year did not deny the Student a free, appropriate public education and did not violate state and federal special education laws.

2. The District did not improperly discipline the Student during the 2004-2005 school year.

ORDER
It is hereby ordered that the due process hearing request in this matter is dismissed with prejudice.

Dated at Madison, Wisconsin on September 2, 2005.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.
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� As the issue in this matter relates to the 2004-2005 school year, the IDEA of 1997 is the applicable law, not the reauthorized IDEA of 2004 which, with a limited exception, took effect on July 1, 2005.





