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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Sheboygan Area School District
	DECISION

Case No.:  LEA-05-024




The parties to this proceeding are:


[Student], by
[Parent]

Sheboygan Area School District, by
Attorney Lori M. Lubinsky
Axley Brynelson, LLP

PO Box 1767

Madison, WI  53701-1767

PROCEDURAL HISTORY

On October 8, 2005, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from (Parent), on behalf of (Student), against the Sheboygan Area School District (District).  The Department referred the matter to the Division of Hearings and Appeals.  The due process hearing was held on January 12, 2006, and the record closed on January 30, 2006.  The decision is due by February 14, 2006.

ISSUE
Is the Parent entitled to reimbursement from the District for the cost of testing and evaluation of the Student conducted at Milwaukee Children’s Hospital in February 2005 and for the cost of services provided by an educational consultant?
FINDINGS OF FACT

1. The Student is a 12-year-old child with a disability who currently receives special education services in the sixth grade at Horace Mann Middle School in the District.  (Ex. 29 and 30)

2. In May 2002, the District conducted a three-year reevaluation of the Student, and the IEP team determined that the Student no longer met the eligibility criteria for a cognitive disability but did meet the eligibility criteria for emotional disturbance.  (Tr. 13-15)   
3. The Parent disagreed with the IEP team’s eligibility determination made during the Student’s reevaluation and, on May 21, 2002, she requested that the District pay for an independent educational evaluation (IEE) of the Student.  On May 31, 2002, the District agreed to pay for the cost of an IEE of the Student conducted at Children’s Hospital of Wisconsin.  (Ex. 3, Tr. 13-14)
4. In August 2002, Dr. Cheryl Brosig conducted the IEE at Children’s Hospital.  Dr. Brosig determined that the Student no longer appeared to be cognitively disabled but noted that the Student had a chromosomal translocation.  (Ex. 4)  

5. After receiving the IEE from Children’s Hospital, the IEP team reviewed the IEE and reconvened at three meetings in October 2002 to finalize the Student’s eligibility determination and to develop the Student’s IEP for the 2002-2003 school year.  Based upon the IEE, the IEP team determined that the Student met the eligibility criteria for other health impaired (OHI), based upon his chromosomal translocation.  (Ex. 2 and 4)  
6. The Student was in fourth grade during the 2003-2004 school year.  During that school year, the Student received reading instruction in a small group setting in the special education resource room taught by a special education teacher.  The small group read materials that were at a second grade level.  (Tr. 20)   
7. The Student participated in standardized state testing of fourth graders during the 2003-2004 school year, and his test results indicated that he was reading at the fourth grade level.  (Tr. 20-21) 

8. In light of the Student’s reading ability as shown on the standardized tests, during the 2004-2005 school year the District began providing reading instruction to the Student in a small group within the regular education classroom in fifth grade.  The small group read materials at the fifth grade level, with support provided by a teacher or aide and modifications made to the reading and assignments as needed by the Student.  (Tr. 21-22, 218-220)
9. On October 12 and November 12, 2004, the District held IEP meetings for the annual review and revision of the Student’s IEP.  The Parent attended and participated in both meetings.  (Ex. 7)  The IEP was revised from the prior year’s IEP to no longer include reading instruction in the resource room.  The Parent raised concerns about the Student no longer receiving reading instruction in small group in the special education resource room, and her concern is noted on page 5 of the IEP.  (Tr. 22, Ex. 7)  Despite the Parent’s concerns, the IEP team concluded that it was more appropriate for the Student to be reading at grade level in a small group in the regular education classroom.  (Tr. 22)

10. By letter dated November 15, 2004, the Parent requested that the District provide an IEE of the Student.  Specifically, the Parent wrote:

The 2003-2004 WKCE results for my son [Student] show he is performing at proficient or advanced levels in all academic areas.  I am concerned, however, that [Student] continues to have difficulties that will significantly impact his future academic success.
As I indicated in my letter of October 14, 2004, and again in our phone conversation of November 15, 2004, I would like to request a new independent education evaluation be done for [Student] at this time due to the school district’s refusal to follow the recommendations made by Children’s Hospital in their 2002 evaluation.  It is my feeling that the school district should provide the new evaluation if they no longer feel the recommendations made in the 2002 evaluation are no longer appropriate. (Ex. 8)

11. On November 16, 2004, the District sent the Parent a “Notice of Response to an Activity Requested by Parent,” in which it refused the Parent’s request for an IEE.  The District explained its refusal thusly:  “The issue of concern does not stem from an evaluation done by the district at this time.  The concern regards discontent with the annual IEP.  In the opinion of the district, FAPE is being provided for your child.”  (Ex. 9)
12. On January 11, 2005, the Parent filed a complaint under state and federal special education laws with the Department of Public Instruction (DPI).  (Ex. 10)  Her complaint included her concerns that the District provided reading instruction to the Student at the beginning of the 2004-2005 in the regular education classroom, rather than in the special education resource room, without revising the IEP and without properly considering her concerns and the appropriate amount of instruction the Student needed in the resource room.  In her complaint, the Parent also alleged that the District did not properly respond to her request for an IEE.  (Ex. 10)

13. In its decision dated March 31, 2005, DPI concluded that the Student’s IEPs for 2003-2004 and 2004-2005 were ambiguous with regard to location of services in that reading and math instruction were to be provided in the “classroom/resource room.”  DPI directed the District to submit a corrective action plan and to conduct an IEP meeting to correct that error.  However, DPI also concluded that the IEP team did properly consider the parent’s concerns regarding reading instruction in the classroom and the amount of special education support needed by the Student and that the IEP team made the decision about the amount of instruction to be provided to the Student based upon his individual needs.  (Ex. 14)
14. With regard to the Parent’s request for an IEE, DPI noted in its March 31 decision that the District paid for an IEE requested by the Parent in May 2002 following the District’s evaluation of the Student and that the District has not conducted another evaluation of the Student since then.  DPI concluded that “Because the parent has already received an IEE related to the October 2002 evaluation, the district is not required to provide one in response to the parent’s request in the fall of 2004.”  (Ex. 14)
15. In February 2005, the Parent had the Student evaluated at Children’s Hospital of Wisconsin.  (Ex. 13)
16. The Parent provided the Children’s Hospital evaluation to the District, and the District held an IEP meeting on March 15, 2005 to consider the evaluation and to discuss the District’s three-year reevaluation of the Student.  (Tr. 31 and 36)  The Parent brought an educational consultant and advocate, Wendy Handrich, with her to the IEP meeting.  (Tr. 32, 160-161)  One of the Student’s regular education teachers made an unprofessional comment to the Parent during the meeting, and the meeting was stopped.  (Tr. 31-32, 165, 167)  
17. Because the March 15 IEP meeting had to be stopped due to a teacher’s unprofessional conduct, the District’s Coordinator of Special Education offered to reimburse the Parent for the cost of Wendy Handrich’s attendance at that IEP meeting.  (Tr. 33-34)  In addition, the teacher was disciplined, and the District offered to form a new IEP team for the Student with different District staff.  (Tr. 34-36)  The District did not offer to pay for any other services provided to the Parent by Wendy Handrich.  (Tr. 34)
18. Following the March 15 IEP meeting, the Parent indicated to the District that she would not send the Student to school if he would have any contact with the regular education teacher who had offended her or with his special education teacher.  (Tr. 39)  Consequently, the District hired a substitute teacher to provide instruction to the Student at a different school in the District for the remainder of the 2004-2005 school year.  (Tr. 39-40, 165)
19. On April 4, 2005, the District sent the Parent a Notice of Reevaluation indicating that the District intended to conduct a three-year reevaluate the Student because his last evaluation by the District was completed in May 2002.  The Parent did not consent to the District’s reevaluation of the Student.  (Ex. 16)

20. On April 5, 2005, the Parent and the District signed a written agreement with the Wisconsin Special Education Mediation System to mediate issues related to the Student’s special education program.  (Ex. 17)
21. On April 6 and 20, 2005, the Parent informed the District that she wanted to discuss the District’s reevaluation of the Student during mediation and that she did not want additional testing at that time since she had recently had the Student evaluated at Children’s Hospital.  (Ex. 19)  

22. A mediation session was held on June 6, 2005, and Wendy Handrich attended the session with the Parent.  None of the mediation documents state that the District would pay for the cost of Ms. Handrich’s services to the Parent during mediation.  (Ex. 17, 18, 21)  
23. On June 6, 2005, the Parent and the District entered into a mediation agreement.  The agreement contains five main points, as follows:  (1) the District agreed to pay for an IEE of the Student conducted by Dr. Donna Laughrin, a pediatric neuropsychologist in Cedarburg; (2) an IEP meeting would be held in the first part of August to review Dr. Laughrin’s report and assistive tech and sensory integration evaluations and to develop the Student’s IEP; (3) the school psychologist would interview the Student’s teacher and visit the Student’s home to collect information to develop a preliminary behavior intervention plan for the beginning of the 2005-2006 school year, with a more thorough functional behavioral assessment conducted after school started in September; (4) the Student would attend extended school year (ESY) programming in June and July; and (5) the ESY goals were specified.  (Ex. 21)  

24. On June 13, 2005, the District sent the Parent a “Notice of Response to an Activity Requested by Parent” indicating that the Parent had requested on June 12, 2005 that the District pay for the consulting services of Wendy Handrich at the mediation and that the District was refusing the request.  The Notice stated that the consultant’s presence at mediation was at the Parent’s request and that the District had not been informed ahead of time of her participation.  (Ex. 22)
25. On June 22, 2005, the Parent filed a second IDEA complaint with DPI.  (Ex. 24)  One of the issues in the complaint was whether the District properly responded to the Parent’s request for a reevaluation of the Student in November 2004.  DPI determined that the District did not properly respond to the Parent’s request for a reevaluation in November 2004.  In its decision, DPI did not indicate what evidence they were relying on in determining that the Parent requested that the District conduct a reevaluation of the Student in November 2004.  (Ex. 26)   The Parent’s letter to the District dated November 15, 2004 requests an IEE, not a District reevaluation of the Student.  (Ex. 8)
26. On August 27, 2005, the District received the IEE report and invoice from Dr. Donna Laughrin.  (Ex. 27)  As part of her IEE of the Student, Dr. Laughrin utilized some test results from the Children’s Hospital evaluation of the Student conducted in February 2005.  Because the Parent did not want District staff to evaluate the Student, the District agreed that Dr. Laughrin could utilize some of the testing information from Children’s Hospital, but the District did not agree to pay for the February 2005 evaluation by Children’s Hospital.  (Tr. 55-56, 180-182, Ex. 27)  

27. On August 31, 2005, one day before the start of the 2005-2006 school year, the District held an IEP meeting to review the IEE, to complete the Student’s reevaluation, to develop the Student’s IEP, and to determine placement.  (Ex. 29)  Although the mediation agreement stated that the IEP meeting would be held “in the first part of August,” the meeting was delayed until late August because Dr. Laughrin had not completed her IEE and sent it to the District until August 27, 2005.  (Tr. 52, 115)  The Parent attended and participated in the August 31 IEP meeting, and Wendy Handrich also attended that IEP meeting as the Parent’s advocate.  (Ex. 29)
28. The school psychologist interviewed the Student’s teacher and collected some information from the Parent on August 15, 2005 for a behavior intervention plan (BIP), but the District did not develop a preliminary BIP prior to the start of the 2005-2006 school year.  (Tr. 120, 136-137)
29. The Student experienced difficulty transitioning into school at the beginning of the 2005-2006 school year.  (Tr. 60)  For example, when he arrived at school, he refused to enter the building.  (Tr. 126)  The District addressed this problem by sending the assistant principal outside to talk to the Student and coax him into the building and by allowing the Parent to bring the Student to school later.  (Tr. 126-127)

30. Another IEP meeting was held on October 6, 2005 to review the Student’s IEP and to review the Student’s progress and performance thus far in the school year.  (Tr. 57-58, Ex. 30)  The Parent and her advocate Wendy Handrich attended and participated in that IEP meeting.  (Tr. 60)  The IEP team determined it did not need to develop a FBA because, other than the initial transition problems that had been dealt with already, the Student was not exhibiting any problematic behaviors at school that necessitated a FBA.  (Tr. 137-138)

DISCUSSION

Reimbursement for IEE

The regulations implementing the IDEA state that a parent has the right to an IEE at public expense if: (1) the parent disagrees with the school district’s evaluation of the child, and (2) the district is unable to show at a due process hearing that its evaluation is appropriate.  34 CFR § 300.502(b).  See also Letter to Young, 39 IDELR 98 (OSEP 2003).  
Parents are not entitled to an IEE where there is no disagreement with a District’s evaluation.  See Edie F. and Michael F. ex. rel. Casey F. v. River Falls Sch. Dist., 243 F.3d 329, 34 IDELR 61 (7th Cir. 2001); Manhattan Sch. Dist. 114, 37 IDELR 23 (Ill. SEA 2002).  In addition, parents are entitled to one IEE per disagreement with a single District evaluation.  See Kirkpatrick and Kirkpatrick v. Lenoir Co. Bd. of Educ., 30 IDELR 512 (E.D. N.C. 1999). 
In this case, the Parent had not disagreed with a District evaluation of the Student when she requested an IEE in November 2004.  In fact, the District had not conducted an evaluation of the Student since May 2002.  The Parent previously disputed that evaluation of the Student and requested an IEE in May 2002.  The District agreed to and paid for an IEE of the Student at Children’s Hospital in 2002.  Because the Parent’s request for an IEE in November 2004 was not based upon a disagreement with a District evaluation of the Student, she is not entitled to an IEE at public expense.
The Parent and District staff offered conflicting testimony as to whether the Parent requested that the District reevaluate the Student in the fall of 2004.  (Tr. 27, 197, 224, 229-230)  In a complaint decision, DPI determined that the District had not properly responded to a request by the Parent in November 2004 for a District reevaluation of the Student, but it is not clear what evidence that determination was based upon.  The Parent’s letter to the District dated November 15, 2004 requested an IEE of the Student, not a reevaluation by the District.  (Ex. 8)  Nevertheless, assuming, arguendo, that the District did fail to respond to a reevaluation request by the Parent, 
the Parent’s legal recourse would have been to file for a due process hearing regarding the District’s failure to respond to her request, not to unilaterally obtain an IEE after it was justifiably refused by the District.
Reimbursement for Consultant’s Services

The District did not agree to reimburse the Parent for the cost of any services provided by the educational consultant/advocate Wendy Handrich, except for the cost of Ms. Handrich’s attendance at the March 15, 2005 IEP meeting.  It was solely the decision of the Parent to have Ms. Handrich attend IEP meetings and the mediation session.  Federal and state special education laws do not require school districts to pay for the cost of parents’ advocates or consultants. 

The Parent testified that she believed Ms. Handrich’s services were necessary until there was an appropriate IEP and services in place for the Student.  (Tr. 121)  As such, the Parent had Ms. Handrich attend the mediation session as well as the IEP meetings on August 31 and October 6, 2005.  The Parent specifically argued that the District did not have a preliminary BIP in place at the start of the 2005-2006 school year and that the District did not provide the Student with appropriate or sufficient supports to successfully transition him into the new school year.
It is true that the District violated the mediation agreement with regard to the preliminary BIP.  The District entered into a legally binding agreement to develop a preliminary BIP by the beginning of the school year and, admittedly, failed to do so.  I find the District’s flagrant and, by all appearances, unapologetic violation of the BIP requirement in the mediation agreement to be unconscionable.  The District’s excuses for failing to complete the preliminary BIP were unconvincing, self-serving, and unworthy of a public agency.
Although the District failed to develop a preliminary BIP prior to the start of the school year, the Parent failed to establish that this failure denied the Student a free, appropriate public education (FAPE).  The District did provide support and modifications to the Student in response to his difficulty transitioning at school.  For example, the Student was allowed to start school later, the school’s sign-in requirement was waived for him, and the assistant principal provided support to help get the Student into the school building.  It is unclear that a preliminary BIP, had one been developed prior to the start of the school year, would have more appropriately addressed the Student’s behavior than the support and modifications provided by the District.  Moreover, even if the Parent had been able to prove that the District denied the Student a FAPE, the appropriate remedy would most likely have been compensatory educational services for the Student, not reimbursement to the Parent for the cost of services provided by the advocate/consultant. 
CONCLUSIONS OF LAW

The Parent is not legally entitled to reimbursement from the District for the cost of testing and evaluation of the Student conducted at Milwaukee Children’s Hospital in February 2005 and for the cost of services provided by an educational consultant.
ORDER

For the reasons stated above, it is hereby ordered that the due process hearing request be dismissed.

Dated at Madison, Wisconsin on February 14, 2006.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


