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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Medford Area School District
	DECISION

Case No.:  LEA-06-004




The parties to this proceeding are:


[Student], by
Attorney Gregory G. Krug
Krug Law Offices

156 South Main Street

Medford, WI  54451

Medford Area School District, by
Attorney Jeffery A. Schmeckpeper
Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY

On March 8, 2006, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stat. Ch. 115, Subch. V and the Individuals with Disabilities Education Improvement Act (IDEA) from [Mother] (the “Parent”) on behalf of her son, [Student] (the “Student”), against the Medford Area School District (the “District”).  DPI referred the matter to the Division of Hearings and Appeals.  
A pre-hearing telephone conference was held on April 3, 2006.  On July 11, 2006, the Parent withdrew one hearing issue that was no longer in dispute.  The due process hearing was held on July 18, 2006 and the record closed on August 7, 2006.  The decision is due by August 18, 2006.

ISSUE

Did the District improperly expel the Student in February 2006 pursuant to an incorrect manifestation determination that the Student’s conduct was not related to his disability?
FINDINGS OF FACT

1. In June 1997, the Student was evaluated by Dr. Campbell at the Marshfield Clinic and was diagnosed with inattentiveness.  In September 1997, the Student was medically diagnosed by Dr. Campbell as having possible attention deficit hyperactivity disorder (ADHD) and possible anxiety disorder.   In November 1997, the Student was again evaluated by Dr. Campbell and was diagnosed with ADHD and oppositional defiant disorder (ODD).  (Ex. 11 and 12)  A follow-up medical report by Dr. Campbell dated December 1997 lists only ADHD as the Student’s diagnosis.  (Ex. 12)

2. Additional medical reports dated April 1998, September 1998, March 1999, and November 1999 list ADHD as the Student’s sole diagnosis.  Some of those later reports do list ODD as a “problem” and discuss oppositional behavior described by the Parent, but ODD is not listed as a diagnosis.  (Ex. 12)  
3. The District did not have all of the Student’s medical evaluations in its possession in the student file, but District staff at least had copies and/or knowledge of medical reports dated June 1997, September 1997, December 1997, and March 2001.  (Tr. 87-89)  Based on the record as a whole, there is no credible evidence that the District was informed prior to the Student’s expulsion that he had ever been diagnosed with ODD.
4. The District evaluated the Student in April 1997 and March 2003, but he did not qualify for special education services at those times.  (Ex. 8)

5. In October 2004, the District again evaluated the Student and identified him as a child with a disability in need of special education services.  (Tr. 41-43)  The District determined that he met the eligibility criteria for other health impaired (OHI) based upon his medical diagnosis of ADHD – inattentive type, his difficulty with cognitive intellectual functioning, and his inattentiveness, distractibility, and academic difficulty in the classroom.  (Tr. 28-29, 41-43, 56)
6. During the 2005-2006 school year, the Student was 14 years of age and was in the 8th grade at the Medford Area Middle School.  (Ex. 9)

7. On January 19, 2006, the Student admitted to the middle school principal and to two police officers that he purchased and possessed marijuana at school.  He also admitted that he possessed marijuana and a foil pipe on the school bus and tried to sell marijuana to another student on the school bus.  (Ex. 1 and 2, Tr. 10-13)  

8. All of the conduct described above that the Student admitted to on January 19, 2006 violates District policy and school rules contained in the middle school handbook that was provided to all middle school students.  (Ex. 4 and 5, Tr. 14-16)

9. On February 1, 2006, the District held an IEP team meeting to conduct a manifestation determination, and the Student, Parent, and step-father attended that IEP team meeting.  (Ex. 6)  At that meeting, the Student again admitted that he had possessed marijuana on school property but denied that he offered it to another student on the school bus.  (Ex. 7, Tr. 24-25)  The Student and Parent stated that the Student engaged in the behavior as the result of peer pressure, in order to “fit in” with his peer group. (Ex. 7, Tr. 52-53, 78)  

10. At the February 1, 2006 IEP team meeting, the IEP team determined that the Student’s behavior was not caused by his disability, was not directly and substantially related to his disability, and was not the direct result of the District not implementing his IEP.  In summary, the IEP team concluded that the Student’s behavior that was subject to disciplinary action was not a manifestation of his disability.  (Ex. 7)   Subsequently, the District expelled the Student from school based upon his conduct that violated District policy and school rules.
11.  Prior to his expulsion, the Student had been doing very well in school during the 2005-2006 school year.  The Student’s Parent and District staff agreed that he had a good attitude towards school and had been progressing academically.  (Tr. 17, 28, 79)  The Student did not exhibit behavioral problems in school during the 2005-2006 school year.  (Tr. 17-18, 24, 29-30, 40)  He previously had received a one-day in-school suspension for threatening to hit another student.  (Tr. 23, 74)
12. In April 2006, the Parent had the Student reevaluated for ADHD by Dr. Campbell at the Marshfield Clinic.  (Ex. 12)  Dr. Campbell informed the Parent that she could not comment on the relevance of his ADHD to his behavior that resulted in expulsion from school but noted that individuals with ADHD are at risk for having other associated learning and behavioral health issues.  (Ex. 11)
DISCUSSION

In order to prevail in this matter, the Parent must show that the District erred in determining that the Student’s conduct was not a manifestation of his disability.  If the manifestation determination was in error, then the subsequent expulsion would also be in error. 
It is important to note that this case does not call for a determination as to whether the Student engaged in the conduct that led to his expulsion.  At the hearing, the Parent expressed concern that the principal and police officers interviewed her son about the conduct without her present and that the Student later denied offering marijuana to another student on the school bus.  However, it is undisputed that the Student admitted possessing marijuana on school property and that such conduct is an expellable offense under District policy.  

As of July 1, 2005, the reauthorized IDEA set forth a new standard for manifestation determinations.  When deciding to change the placement of a student with a disability because of a violation of school rules or code of conduct, the District, parent, and relevant IEP team members must review all relevant student records, including the IEP, and any teacher observations and relevant information provided by the parent to determine if the student’s behavior in question was caused by, or had a direct and substantial relationship to, the student’s disability or was the direct result of the District’s failure to implement the IEP.  20 U.S.C. § 1415 (k)(1)(E)(i).  

Here, the District properly convened an IEP team meeting to conduct the manifestation determination.  The Parents, the Student, and relevant IEP team members attended and participated in the meeting.  It is clear from the manifestation determination review document and the testimony of IEP team members that the IEP team properly reviewed relevant student records, including the IEP and special education evaluation, as well as observations from the Student’s teachers and information provided by the Parents.  (Ex. 7)  
The teachers’ observations indicate that the Student had some difficulty understanding directions in class and was somewhat distractible, but he did not present any serious behavioral or disciplinary problems in school.  Similarly, the Parents commented at the manifestation determination meeting that the Student had a good attitude towards school during the 2005-2006 school year and that this behavioral incident took them by surprise.  The IEP team reviewed the Student’s IEP and placement and determined that they were both appropriate and addressed his attention deficit disorder behaviors and needs.  (Ex. 7)   
The IEP team concluded that the Student’s possession of marijuana on school grounds was not caused by his disability, that his behavior was not directly and substantially related to his disability, and that his behavior was not caused by the District failing to implement his IEP.   (Ex. 7, Tr. 33-34, 44-45, 53)  The IEP team concluded that the Student’s behavior that was subject to disciplinary action was not a manifestation of his disability, but was likely the result of peer pressure.  (Ex. 7, Tr. 53 and 78)  The Student and the Parents agreed that the Student probably engaged in the behavior to “fit in” with his peer group.  (Ex. 7)
During the manifestation determination, the IEP team considered whether the Student’s behavior was related to his OHI disability of ADHD.  (Tr. 33, 55-56)   The IEP team did not consider whether his behavior was related to the disability of ODD.  (Tr. 35, 47, 57)  The Parent did not inform that IEP team that the Student was previously diagnosed with ODD in 1999 and did not ask the IEP team to consider whether his behavior was related to ODD.  (Tr. 60, 77)  
Based on the record as a whole, I am not convinced that the District knew or should have known that the Student had been diagnosed with ODD.  The Student’s special education teacher and the school psychologist who evaluated the Student both testified that they did not observe 
any behavior or other evidence indicating that the Student had ODD.  (Tr. 38-40, 44, 47)  Dr. Campbell’s medical report dated April 2006 does not list ODD as a current diagnosis or problem of the Student’s.  (Ex. 10)  Therefore, I find that the District did not err by failing to consider whether the Student’s behavior was a manifestation of ODD.  
The District’s manifestation determination complied with the standards set forth in the IDEA.  The IEP team followed the proper procedures and appropriately determined that the Student’s behavior was not caused by, and did not have a direct and substantial relationship to, his disability and that his behavior was not the result of a failure by the District to implement the IEP.  

CONCLUSIONS OF LAW

The Parent was unable to meet the burden of showing that the District improperly expelled the Student in February 2006 pursuant to an incorrect manifestation determination that the Student’s conduct was not related to his disability.  The District’s manifestation determination that the Student’s conduct was not related to his disability was appropriate and complied with legal standards.
ORDER

IT IS HEREBY ORDERED that the due process hearing request is dismissed with prejudice.

Dated at Madison, Wisconsin on August 17, 2006.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


