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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Tomorrow River School District
	Case No.:  LEA-06-008



RULING AND ORDER ON MOTION TO DISMISS

Background


On April 10, 2006, [Mother] (the “Parent”), on behalf of her son [Student] (the “Student”), filed a request for a due process hearing under subchapter V, chapter 115, Wis. Stats., and the Individuals with Disabilities Education Act (IDEA).  Telephone prehearing conferences were held on May 15 and July 12, 2006, and the parties participated in mediation in an attempt to resolve the disputed issues.  
During a prehearing telephone status conference held on October 10, 2006, the Parent stated that all but one issue had been resolved in mediation. She indicated that the first issue, as identified during the May 15, 2006 telephone conference, was still unresolved.  The issue was stated as:  “From September 2005 until February 2006, did the School District deny the Student a free, appropriate public education by only providing instructional services to him in the early education classroom from 12:00 p.m. to 2:45 p.m. each day?”  

During the October 10th prehearing conference, the District’s attorney Jeffrey Schmeckpeper stated that he would be filing a motion to dismiss the matter because the Student no longer resided in the District and was not attending school in the District.  The Parent acknowledged that she and her son were residing in Madison and that her son was enrolled in the Madison Metropolitan School District for the 2006-2007 school year but argued that the hearing request should not be dismissed.  The District filed a written motion to dismiss on October 17, 2006.  The Parent had until October 23, 2006 to respond in writing to the motion, but she did not do so.
Discussion

Section 115.80 (1)(a), Wis. Stats., allows parents to file due process hearing requests challenging the actions of “the local educational agency.”  The Wisconsin statutes further define “the local education agency” as the school district in which the child resides.  § 115.76 (10), Wis. 
Stats.  Federal courts have held that it is proper under the IDEA to grant a motion for summary judgment when a student is not “living in nor physically present” in the school district against which the due process hearing request was filed.  Joshua W. v. Board of Education of Wichita No. 259, 29 IDELR 339 (1998).  Here, the Parent has admitted that the Student in no longer residing in the District.
In its motion to dismiss, the District argued that, because the Student is no longer residing and attending school in the District, the District is no longer the local educational agency (LEA) responsible for providing a free, appropriate public education to the Student under state and federal statutes; therefore, the matter is moot between the parties and must be dismissed.

In Board of Education v. Steven L., the Seventh Circuit held that a due process proceeding was moot and dismissed the case where the student had moved out of the school district during the course of the proceedings and was attending school in a different district.  89 F.3d 464 (7th Cir. 1996).  In that case, the court concluded that the matter was moot because its decision would not affect the student’s IEP in the new school district. Id. at 467.  
During the October 10th prehearing conference, the Parent essentially argued that she is seeking compensatory education, and thus, the instant case is not moot even though her son no longer resides in or attends school in the District.  Specifically, the Parent stated that she wants the District to provide summer school services to the Student during the summer of 2007 to compensate for allegedly providing him with insufficient hours of instruction from September 2005 to February 2006.  She further stated that she and her son do not intend to move back to the Tomorrow River School District, and she anticipates that she would want the summer school services provided in Madison or possibly in Portage, Wisconsin.
Generally, if a plaintiff is seeking monetary damages, the plaintiff’s case will not be moot even if the underlying misconduct that caused the injury has ceased.  See Powell v. McCormack, 395 U.S. 486, 496 (1969).  Although the IDEA does not expressly provide for monetary or general compensatory damages, the Supreme Court has interpreted the IDEA to allow courts to award equitable remedies to parents, including reimbursement for the cost of private school tuition and out-of-pocket educational expenses.  See Burlington Sch. Comm. V. Massachusetts Dept. of Educ., 471 U.S. 359, 369-71 (1985) and Florence County Sch. Dist. v. Carter, 510 U.S. 7, 15-16 (1993).
The Parent in this case requested compensatory education for the first time during the October 10th prehearing telephone conference.  Although she used the term “compensatory education,” she is not seeking reimbursement for tuition or the cost of other educational expenses that she previously incurred.  Indeed, she clarified that she is seeking future educational services to be provided next summer in a different school district.  The Parent’s claim for prospective relief in the form of summer school services in another district does not constitute a live controversy between the parties and does not prevent the hearing request against the District from being moot.
The Student is no longer a resident of the Tomorrow River School District, and the Madison Metropolitan School District is now responsible for providing a free, appropriate public education to the Student.  Moreover, the Parent is seeking future educational services in another district which does not represent a live controversy between the parties.  Therefore, the hearing request is moot and this matter must be dismissed.

ORDER

It is hereby ordered that the due process hearing request is moot and this matter is dismissed.  The due process hearing scheduled for November 13, 2006 is cancelled.

Dated at Madison, Wisconsin on October 25, 2006.
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DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201
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Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

c:
[Mother], parent of [Student]

Jeffrey Schmeckpeper, attorney for the Tomorrow River School District


Sherri Honaker, Department of Public Instruction

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


