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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS




	In the Matter of [STUDENT]
v.

Madison Metropolitan School District
	Case No.:  LEA-06-012




DECISION
The PARTIES to this proceeding are:

[STUDENT] (the Student), by

Attorney Robert Baranowski

Eustice, Laffey, Sebranek & Auby, S.C.

P. O. Box 590

Sun Prairie, WI  53590-0590


Madison Metropolitan School District (the District, the School District 

or MMSD), by


Attorney Joanne Harmon Curry

Lathrop & Clark, LLP


P. O. Box 1507


Madison, WI  53701-1507

PROCEDURAL HISTORY

A due process hearing request was filed on June 9, 2006, relating to Individualized Education Plan’s (IEP’s) developed for the 2005-2006 school year.  On June 29, 2006, the Division of Hearings and Appeals (Division) dismissed all allegations of procedural violations of the Individuals with Disabilities Education Act (IDEA).

On August 2, 2006, the Division issued a Ruling and Order on the Stay-Put Issue.

 Pursuant to due notice, hearing was held at Madison, Wisconsin on August 7-11 and August 14, 2006, Jeffrey D. Boldt, administrative law judge, presiding.  The parties agreed to submit written briefs, the last of which was received on September 13, 2006.  The parties agreed to extend the deadline for decision to September 26, 2006.
ISSUES AND SUMMARY



The ruling on the Motion to Dismiss set forth seven remaining issues for this due process hearing.  


1.
Whether the District’s offer of placement for the Student was appropriate and whether it deprived the Student of educational benefits under the IDEA.  

Ruling:  The placement offer on the IEP was appropriate, and was reasonably calculated to provide educational benefit to the Student.


2.
Whether the District erred in not including the Student’s then current private residential school teacher as a participant on the June 10, 2000, IEP team meeting.  

Ruling: The District did not err in failing to include the Heartspring teacher in the IEP team meeting.  An IEP team member spoke to numerous Heartspring staff prior to the meeting, and offered the Parent several opportunities to adjourn the meeting to include any Heartspring staff.  The Parents failed to include any Heartspring staff in IEP meetings as their personal representatives and/or experts.


3.
Whether the District failed to provide a Free Appropriate Public Education (FAPE to the Student in a timely manner.

Ruling:  The District provided a timely IEP that was reasonably calculated to provide FAPE to the Student.



4.
Whether the District had a full understanding of the Student’s unique needs before offering him placement.  Specifically, whether a new evaluation was requested and whether the “present level of performance” in the IEP provided was specific enough to set a baseline goal for the IEP.
Ruling:  The District considered the Student’s unique needs.  The present level of performance was sufficient to set the baseline IEP goals.  No new evaluations were necessary for this purpose.


5.
Whether the District erred in modifying the Student’s IEP from Heartspring School without performing additional evaluations.

Ruling:  The District properly concluded that no further evaluations were needed for the Student.  Further, the District offered to conduct further evaluations of the Student, but the Parents did not avail themselves of this opportunity.


6.
Whether the District’s IEP failed to plan for the Student’s re-integration from a private residential facility to a public school.

Ruling:  The requirements of § 115-81(4)(a)(5) are not binding upon the District because Heartspring is not a Wisconsin residential care facility.  However, if the Student chooses to enroll at the MMSD, the District shall draft a specific reintegration plan that should be included in any amended IEP.  


7.
Whether the IEP failed to provide transitional services related to the Student’s post-secondary education and or employment.  
Ruling:  The District adequately provided for transitional services as part of its proposed IEP.

FINDINGS OF FACT

INCORPORATED STAY-PUT FINDINGS

The Division incorporates by reference Findings 1-35 of the Ruling And Order On Stay-Put Issue dated August 2, 2006.

1.
The Student, [STUDENT], was born on [birthdate].  The Student was originally diagnosed with autism in 1994.  The Student’s diagnosis and need for special education services are not disputed by the School District in this proceeding.  


2.
The Student and his parents resided in West Sonoma, California during most of 2003 to 2004.  IEP team meetings were conducted by the West Sonoma School District (alternatively:  the California District) on May 16, 2003 and June 11, 2003.  At the end of the June 11, 2003, IEP meeting, the Parents and the IEP team members from the West Sonoma School District reached agreement regarding the IEP services for the Student for the summer of 2003 and the 2003-2004 school year.  (Respondent Ex. 2 (R. Ex. 2); Tr. at pp. 179-181)


3.
By way of summary, it was agreed that the Student would be placed in a full inclusion program in the 9th grade at Analy High School with an inclusion assistant for seven hours per day; speech services for three hours per week; occupational therapy for up to five hours (per academic year); and a full inclusion case manager during the 2003-2004 school year.  (R. Ex. 2 at 5, 7, 37)  Except for speech therapy, the Student would receive instruction in the classroom with “pull-outs” from the classroom only as necessary, (R. Ex. 2 at 5, 37), with part of his speech therapy delivered one hour in the home (due to court ordered services).  (R. Ex. 2 at 5; Tr. at p. 172)  The School District agreed to conduct assessments in the area of academic achievement.  (R. Ex. 13 at 95)  The Student also received extended school year (ESY) services.  


4.
A subsequent IEP team meeting was held on August 25, 2003.  There were no service changes made at this meeting, but a meeting was scheduled for September 3, 2003.  Subsequent IEP meetings were held on September 3 and 29, and on December 8 and 18, 2003.

5.
On February 25, 2004, the Student’s IEP team met regarding the Student’s progress toward his IEP objectives.  (Ex. R-9)


6.
On March 7, 2004, the Parents advised the District that they intended to place the Student in a private summer residential program at Camp Huntington in Woodstock, New York and to seek reimbursement.


7.
On April 8, 2004, an IEP team meeting was conducted for the purpose of conducting an “individual transition plan” (ITP).


8.
On May 4, 2004, the Student’s Analy High School IEP team convened to review the Student’s 2003-2004 IEP and progress toward his goals and objectives, to discuss extended school year services, and prepared the 2004-2005 school year IEP.  (R. Ex. 16; Ex. 17)  Out of ten goals, two goals were met or exceeded (i.e., goals number one and nine); five goals were reported as substantial progress, (i.e., goals number five, six, seven, eight, and ten); two goals had mixed progress on the benchmarks and showed partial progress (i.e., goals number two and three); and one goal showed partial progress on each of four benchmarks (i.e., goal number two).  (R. Ex. 16; Ex. 17 at 114)  Mr. Vejby reported on speech progress, indicating that there was progress on all objectives to date.  (R. Ex. 17 at 114, 143-149)


9.
The members of the team reported that there had been only “3 episodes of agitated behavior since the beginning of the school year.  One (1) agitated episode in recent months.  4-27-04.”  (R. Ex. 17 at 115)  The behavior specialist, Andrew Bailey, “reports that he has seen [the Student] be very successful behaviorally at school,” and he had a historical perspective of the Students 6th, 7th and 9th grade years.  (R. Ex. 17 at 115; Tr. at p. 209)


10.
On May 5, 2004, West Sonoma submitted an offer of placement for extended school year, 2004, for the Student.  (R. Ex. 19)  The Analy High School’s extended school year offer consisted of a four hour school day, 5 days a week, from June 21, to July 30, 2004, with  one behavior assistant; two hours of speech therapy per week for a total of twelve sessions, with up to four additional hours of speech during the summer for team collaboration and training; participation in physical education activities with his peers in the special education program.  The School District disagreed with the Student’s parents regarding the appropriateness of placing him at Camp Huntington, a residential placement, for his extended school year program.  (Tr. at pp. 214-215)  The parents disagreed with the School District’s IEP team members’ assessment of the Student’s progress, and stated their belief that the Student needed “an intensive residential summer program.”  (R. Ex. 17 at 113)  In the IEP notes, the Parents stated:  “we will be able to decide upon the best course of [the Student’s] IEP after we receive the summer offer.  We have provided notice that [the Student] will be attending Camp Huntington, reserving reimbursement rights.”  (R. Ex. 17 at 113)  The parents checked the box on the IEP “parental consent and signatures” form that reads “I do not agree with the following parts of this IEP.”  (R. Ex. 17 at 113)


11.
An IEP team meeting facilitated by Mr. Rossi, an alternative dispute resolution specialist, was held on June 25, 2004.  The parties were not successful in resolving the dispute over the ESY placement and other issues.


12.
The Student left school at the end of the year in the spring of 2004 and did not return to the district until the following fall, when he left for the Stewart Home School.  (Tr. at p. 225)  


On July 8, 2004, the West Sonoma Special Education Director, Ms. Davy informed the Parents that the District had initiated due process by requesting mediation and/or a hearing from the Special Education Hearing Office.  (R. Ex. 35)  On August 6, 2004, the Parents entered into a “Contingent Final Agreement” with West Sonoma School District, Kathryn Davy, signator, that the:
District will reimburse the parents for [the Student’s} educational expenses at the Stewart Home School from September 1, 2004 through July 31, 2005 in an amount not to exceed $27,500 . . . and if the Stewart Home School became a California state certified non-public school, the District will contract directly with the Steward Home School for the educational expense payment.

(T)he Steward Home placement does not constitute stay-put.  The last agreed upon and implemented placement at the District constitutes stay-put.”

(R. Ex. 36, p. 225)


Under the terms of the Agreement:  the District specifically asserted that it had offered the Student a free appropriate public education (FAPE) in its May and June, 2004 IEPs and disclaimed any liability to or wrongful acts against the Parents and the Student or any related person or entity of them, on the part of itself, its employees and/or its agents and/or officers, through the date of the Agreement.


13.
On September 18, 2004, the Parents notified the School District that the Student had been dismissed from the Steward Home School.  (R. Ex. 40)  The Student was not successful at the Steward Home School.  (R. Ex. 40)  The Parents asked for an IEP team meeting, and stated that “under the circumstances ‘stayput’ is not a reasonable option.  [The Student] requires an intensive residential program where he can stabilize before returning to a less restrictive setting within a short time period.”  (R. Ex. 40)  In their September 18, 2004, correspondence the Parents indicated to the School District that they had been looking into other residential programs for the Student.  (R. Ex. 40)  On receipt of the letter, it was clear to Ms. Davy “that the [family] was not going to be reenrolling [the Student] in Analy that week . . . so we had Mr. Hamilton visit [the Student] in his home that week.”  (Tr. at pp. 384-385)  The parents did not bring the Student to school at that time. 


14.
On October 5, 2004, the Analy High School held a meeting to discuss the Parents request for a residential school for the Student.  The parents raised the prospect of a residential placement at the Heartspring School in Wichita, Kansas.  The District did not accept that the Student needed a residential placement, even on a 30 day diagnostic basis.  (Tr. at p. 387)


Rather, the District undertook an assessment of the Student conducted by school psychologist, Vince Hamilton.


15.
A meeting was held on October 22, 2004, at which Vince Hamilton presented his psychological evaluation, with the Student’s mother, as well as Ms. Davy, Ms. Thompson and attorneys for each party present.  (Ex. 44)  Mr. Hamilton presented his findings and recommendations to the group.  (Ex. 44)  He stated that he still believed full inclusion would be appropriate for the Student and that it be a part of his program.  (Tr. at p. 390)  At that time the District offered full inclusion and/or “hybrid full inclusion in special day class for students with severe disabilities.”  (R. Ex. 44 at p. 256; Tr. at p. 390)  The Student’s parents responded “that they would like immediate placement at Hearthspring Program in Kansas.”  (R. Ex. 44 at pp. 256-257)  A[n]europsychological assessment report [by Dr. Carina Grandison] was presented by family members that supported this request.  (R. Ex. 44 at p. 256, Ex. 45)


16.
The School District rejected placement at the Heartspring School, and maintained its position that the Student did not require a highly-restrictive residential placement.


17.
On November 4, 2004, the Parents received a copy of a contract for the Student’s program at Heartspring for the period of November 10, 2004 through June 30, 2005.  The District was provided a copy by the Parents.  The total cost was $22,200, per month.  The costs were broken down as follows:  $10,000 per month for basic special education, $11,220 for basic residential care, and $1,000 per month for individual therapies.  (R. Ex. 46)


18.
The District did not accept the Heartspring placement.


19.
On November 10, 2004, the Parents filed a due process hearing request relating to the need for the Heartspring placement.  The case caption was SN-04-02715.


20.
   On April 5, 2005, the Parents entered into a settlement agreement with the West Sonoma School District.  (Petitioner’s Ex. E (P. Ex.))  The parents had filed a request for a due process hearing with the California Special Education Hearing Office on November 10, 2004, case number SN-04-02715.  (P. Ex. E)  The “purpose of this Agreement [was] to compromise and settle fully and finally the differences, disputes, and controversies existing . . . between Parents, the student and the District for the entirety of the 2004-2005 school year to June 30, 2005.”  (P. Ex. E)  Further, the “Agreement shall not in any way be construed as an admission by any party that it has acted wrongfully with respect to the other party or any other related person or entity, or that any party has any rights whatsoever against any other party.”  (P. Ex. E)  Through the settlement, the District agreed to “reimburse the family a total of $85,000.00 (Eighty-five thousand dollars) for educational expenses at Heartspring School.”  (P. Ex. E)

21.
The terms of the Settlement Agreement required that the Heartspring goals be incorporated into the Student’s IEP.  The California District did not do so because it knew the Student would be moving outside the State of California.  (Davy)


22.
The School District paid the money from the settlement agreement directly to the father at his Madison, Wisconsin address.  (P. Ex. E; Tr. at p. 145)

23.
On April 24, 2005, the Father wrote the Madison, Wisconsin Metropolitan School District (MMSD) and indicated that the Student had moved into the West High School area and would attend the Madison, Wisconsin school “as soon as we have an IEP that meets his needs.”  The Father provided enrollment forms and records of the Student at that time.  
24.
MMSD immediately admits transfer students, including special education students.


25.
On May 13, 2005, the MMSD undertook an initial evaluation conducted by Mr. Szalkowski.  

26.
The MMSD convened an IEP team meeting on June 2, 2005, and after review and discussion of the information from the Father, available to the IEP team participants on June 2, 2005, the IEP team reached consensus that the Student met eligibility criteria for autism and speech and language impairment.  (R. Ex. 67; Ex 69 at 471; Tr. at pp. 468-469)  Records that had been reviewed for discussion at the June 2, 2005, IEP meeting included the Heartspring School IEP and Dr. Grandison’s neuropsychological evaluation.  (R. Ex. 67 at 459)  As a result of the IEP team’s initial evaluation, the team concluded that the Student was eligible for special education services by meeting the criteria for autism and speech/language impairment. (R. Ex. 69 at 471-73)

27.
A second IEP meeting was conducted on June 10, 2005, after an invitation had been sent to the Parents on June 7, 2005.  (R. Ex. 68; Ex. 69)  The purpose of the June 10, 2005, IEP meeting was for the initial IEP development and determination of initial placement.  (R. Ex. 68; Ex. 69)  The IEP team discussed additional information from the Student’s records regarding the Student’s needs, which were summarized in the draft IEP and present level of performance.  The IEP team discussed draft IEP goals at the June 10, 2005, IEP team meeting.  In addition to establishing the Student’s IEP goals and objectives, the IEP team determined areas of special education services, including supplementary aides and services, specially designed instruction; program modifications or supports for school personnel; and related services, including the frequency/amount and location for each service (R. Ex. 71 at 502-505; Tr. at pp. 484-486)  The IEP included a behavior intervention plan.  (R. Ex. 71 at 506-07)


28.
An IEP team was convened on June 23, 2005, for the purpose of examining extended school year criteria and data.  The Team discussed the Student’s eligibility for extended school year and concluded that the District would provide ESY during the summer of 2005.  (R. Ex. 78 at 579-84)  The IEP designated ESY services to begin June 30, 2005.  The Student was offered placement at West High School for the summer of 2005 and the 2005-06 academic school year.  


29.
On June 27, 2005, the Father received a completed written IEP that consisted of ESY and school year services and an offer of placement.  (R. Ex. 73 at 516; Ex. 78; Tr. at pp. 150, 487-488)


30.
The parents did not accept the School District’s offer for ESY services or for the 2005-06 school year because they wanted the Student to continue at Heartspring, the private residential school in Kansas. (Tr. at pp. 488-489)

31.
On July 8, 2005, the School District received correspondence from the Father dated June 28, 2005, in which he informed the School District that he disagreed with the June IEP offer for the Student. (R. Ex. 73)

32.
The parents asked, at least twice verbally in the meetings, that the District amend the IEP to continue the student’s special education program, placement and services at Heartspring unless or until another appropriate placement may be arranged.  (R. Ex. 73 at 517)  The Father stated that the Student “continues to record meaningful progress on goals and objectives across environments and toward independent living.”  (R. Ex. 73 at 516)  The Father included a contract between the Parents and the Heartspring, Wichita, Kansas, program for services from July 1, 2005, through June 30, 2006, for an estimated monthly cost of $21, 220.00 plus therapies, of which $10,000.00 was for basic education and $11,220.00 was for basic residential care.  (R. Ex. 73 at 518-20)

33.
On August 30, 2005, the District convened another IEP team meeting for the Student and again, offered the Student an educational program and placement in the Madison School District.  (R. Ex. 77)  On September 12, 2005, Mr. Harper sent the Parents and the Student a “notice of response to an activity requested by parent/legal guardian,” notifying them that the School District refused their request for a therapeutic placement at Heartspring School in Wichita, Kansas.


34.
The Student remained at Heartspring School during the 2005-2006 school year, and continues to reside there as of the date of the hearing.


35.
The parents filed this request for a due process hearing on June 8, 2006.

IEP Process/Sufficiency

36.
The MMSD’s IEP team consisted of the following members:  LEA Representative, Ted Szalkowski; Regular Education Teacher Mary Winter; Speech and Language Clinician, Susan Knack; PST-Special Ed., Patricia Weynort; Special Education Teacher, John Harper; Psychologist, Dr. Katherine Halley; PST-Special Ed., Susan Voltz Nett; Assistant West High School Principal Mary Thompson, and the Parents of the Student.

37.
The IEP team met on June 2, 2005, to determine the Student’s eligibility for special education services.

38.
Several members of the IEP team reviewed numerous boxes of records relating to the Student’s special education history, collectively referred to as the “California documents.”  (Tr. at p. 1342)  At the June 2, 2005, meeting the team determined that the Student was eligible for special education services.  John Harper testified:  “It was very obvious to us that [the Student] had autism.  He had a speech and language disability, and there really was no debate whether or not he would qualify.”  (Tr. at p. 1343)


39.
The IEP team met again on June 10, 2005.  An IEP was developed on that date that included a primary placement of the Student at West High School in Madison.  The MMSD IEP consisted of five hours per day, five days a week, of specialized services in a special education setting, and two hours per day, five days a week of instruction in the regular education setting.  (Tr. at pp. 1820-1822; R. Ex. 71 at 502)

40.
No representative of Heartspring School was present for the June 10, 2005, meeting.  However, John Harper had interviewed numerous Heartspring staff relating to the Student’s educational needs.  These included Shondra Hayes, principal; Kim Thomas, special education teacher; Lindsay Randall, of the speech and language departments and psychologist, Dr. Wayne Piersel.  (Tr. at pp. 1356-1357)


41.
The June 10, 2005, IEP was subsequently modified after a meeting held on June 23, 2003.  The IEP team discussed and agreed to the provision of extended school year (ESY) services to the Student.  

42.
The Student’s IEP for ESY services identified annual goals from the IEP that would be addressed during the ESY period.  (Tr. at pp. 1859-1862)  This was provided as a formal written offer received by the Parents on June 27, 2005.  The offer consisted of a proposed 3.5 hours per week day of ESY, plus a standard school calendar with some additional dates of ESY.  (Ex. O and P)


43.
On June 28, 2005, the Parents wrote to the MMSD and stated that they were refusing the proposed IEP and placement.  The Parents stated that they intended to re-enroll the Student at Heartspring School, and to seek reimbursement from the District.  


44.
A final IEP meeting was held on August 31, 2005.  Modifications were made by the District to the June 27, 2005, IEP.  The IEP included provisions for assessments to be performed by MMSD staff after the Student arrived in Madison.  John Harper of the District testified that the August 31, 2005, meeting was an opportunity for the Parents to express their concerns.  Further, the IEP record was amended to note additional information describing evaluations and records that the IEP had relied upon.  (Tr. at pp. 1872-1877)

45.
The IEP developed on June 10, 2005 and modified on June 27, and August 31, 2005, is substantially similar to the Student’s IEP at Heartspring.  The primary difference is that the MMSD IEP does not include a residential 24 hour/7 day a week placement.  However, Mr. Harper testified that the MMSD IEP team took information directly from the Heartspring’s goals and objectives, including in the area of speech and language (communication), daily living, health and fitness, reading, writing, math (where the Student received 30-minute segments of instruction at Heartspring, but their IEP did not have any specific written goals), vocational and career awareness, self-care skills, including household skills and behaviors, classroom routine and cooperative behaviors.  In several areas, the MMSD IEP expanded upon or enhanced the Heartspring IEP goals.  This was particularly true in the case of vocational development to meet the Student’s goal of “paid employment.”  

46.
Although the father did state that he believed that the Student needed 24-hour a day, 365 days a year at Heartspring for his services, at no time did either parent express any concerns or point out any specific objections, errors, or inaccuracies with regard to the material that the IEP team presented and provided at the June 2005 IEP meetings.  Nor were any concerns expressed about the team’s discussions or conclusions about the Student’s needs including the adequacy of resources, although they had adequate opportunities to do so.  (Tr. at pp. 1594-1595, 1712-13, 1795, 1959)


47.
Mr. Harper, Mr. Szalkowski and Ms. Thompson testified that in their expert opinion, the MMSD’s IEP provides the Student with an IEP that is reasonably calculated to result in an educational benefit, with specially designed instruction and related services individually designed to meet the Student’s needs and conformance with the legal requirements of the IDEA and Wisconsin law.  Further, that the Student was placed in the least restrictive environment in which the Student can be educated; and that the Heartspring residential school is a too restrictive environment for the Student to be educated in.  (Tr. at pp. 1893-1894, 2118-2120, 2219-2220)

48.
Mr. Harper also testified that in his expert opinion, the goals and objectives of the MMSD IEP conformed to the requirements of the IDEA and Wisconsin education law.  (Tr. at p. 1894)

49.
At no time during the three meetings in June with the Parents did the parents ask the MMSD IEP team to add a different curriculum area or functional skills area to the Student’s goals.  Nor did they raise any concerns about the selection of curriculum areas or functional skills during the summer of 2005, including the IEP team meeting convened on August 30, 2005.  (Tr. at pp.1794-1795)
50.
The father had the opportunity to contribute to the IEP meeting discussion on June 2, 2005, and raised the concern that the Student needed a “24-hour, seven-day-a-week care.  He also expressed his interest and need and desires for—those weren’t his words, but certainly his indication of his wanting West High School and the MMSD and the IEP team to adopt the Heartspring goals and objectives and continue the placement there.”  (Tr. at p. 2179)
51.
Mr. Szalkowski noted that an IEP team member can stop the meeting to review the most recent IEP evaluation and IEP documents.  (Tr. at p. 2182; R. Ex. 105 at 1147, 1157-59)

52.
Mr. Szalkowski offered to reconvene the IEP team and reconsider any additional assessments or evaluation procedures that the father wanted to bring to the District’s attention, and indicated he was prepared to assign staff to participate in some evaluation procedures or observation of the Student in order to get to know him, if the father would make the Student available for such activities and consent for those activities by the District.  (Tr. at pp. 2199-2201; R. Ex. 74)
53.
Dr. Jorgensen also expressed the opinion that the goals and objectives of the School District’s IEP for the Student conform to the requirements of the IDEA and state law, based on his 31 years of experience in special education, knowledge of the IDEA, as well as state law and guidance from the Department of Public Instruction.  The Parents object that the IEP did not include specific instructional methodologies and strategies.  However, Dr. Jorgensen testified that this requirement was eliminated by the DPI in a series of bulletins issued by them stating that such specificity relative to instructional methodologies or strategies were not longer required in the IEP.  (Tr. at pp. 2351-2352)
54.
In Dr. Jorgensen’s opinion, the type of information that the parents have indicated is lacking in the Student’s IEP, such as staffing, assignment of case manager, and qualifications of personnel is not required under the IDEA and would exceed the IDEA requirements.  (Tr. at pp. 2353-2354)
55.
In Dr. Jorgensen’s experience, the School District offered the Student an IEP that is reasonably calculated to enable the Student to receive an educational benefit, based in part on his professional knowledge of the people involved in the development of the Student’s IEP, who he knows to have extensive knowledge and experience and skills in their respective areas, and who are very committed to their profession, and who took to heart their task of developing an appropriate IEP for the Student that would meet his needs in the least restrictive environment.  (Tr. at pp. 2354-2355)
Need for Residential Placement

56.
The Parents most fundamental disagreement with the MMSD IEP relates to whether or not the Student requires around-the-clock residential placement.  The Parents testified about their frustrations with the Student’s escalating episodes of aggression, particularly at home, prior to his placement at Heartspring.  Further, they rely upon two experts for their argument that residential placement is necessary to meet the Student’s educational needs.  

57.
The MMSD IEP team could find no evidence of an educationally-related reason for the Student to be unilaterally placed at Heartspring.  Mr. Harper concluded that the Student was having more and more tantrums in the home, with few serious incidents at school.  But the bulk of aggressive incidents by the Student were in the home, and were not educationally related. (Tr. at pp. 1720‑1721)
58.
Mr. Harper testified that the behavioral program used with the Student at Heartspring is an intervention strategy that is common in the Madison Public Schools and used with children with autism who need it, and consists of “the manipulation of setting events to change the outcome of a certain behavioral.  Discrete trial really refers to the smallest unit of a particular task delivered in a one-on-one setting . . .” (Tr. at pp. 1737‑1738)
59.
In comparing Heartspring’s IEP goal related to his classroom routine and cooperative behavior, Mr. Harper explained that the MMSD IEP team developed a goal to “improve his positive school behaviors,” which addressed the Student’s ability to not engage in any physical or verbal aggression, and transition from one environmental setting to another without incident.  (Tr. at pp.1785-1786; R. Ex. 56 at 327; Ex. 71 at 495)

60.
Prior to the April, 2005, Settlement Agreement with West Sonoma, Dr. Corina Grandison undertook an independent medical assessment on behalf of the Parents to consider the Student’s needs.  She conducted a neuropsychological assessment of the Student in October, 2004.  Dr. Grandison spent four hours interacting with the Student and his mother.  Dr. Grandison testified that this direct assessment period included more breaks than direct interaction, but that she was observing the Student throughout the process to ascertain the Student’s capabilities and educational needs.  (Tr. at pp. 894 and 926)  Dr. Grandison testified that this extended length of time allowed her to see behaviors that she may not have if she had done a series of one-hour appointments.  (Tr. at pp. 903-904)  She also performed an extensive record review, including watching portions of twenty hours of videotape from the Parents that demonstrated his current and previous level of behaviors.  (Tr. at pp. 896-897)

61.
Dr. Grandison concluded as follows:  The Student’s episodes of aggressive behaviors are of great concern as they put the Student and those around the Student at risk for injury; his educational and therapeutic needs are tremendous and need to be addressed in a comprehensive and intense way in order for his behavior to be brought under control and to afford him learning opportunities; at this time, the Student needs an educational/therapeutic residential placement where behavioral management is provided by professionals trained in autism and applied 24 hours per day, year round; speech therapy to support the Student’s verbal communication needs to be offered on a daily basis and integrated into the Student’s curriculum; and that an in-depth functional assessment and analysis of antecedents of the Student’s aggressive, agitated behaviors should be conducted in a 24-hour setting as soon as possible so that specific targets and goals can be set for the Student.  (P Ex. B)  Once these measures have stabilized the Student’s behaviors, intense educational services need to be implemented.  (P Ex. B)  She stated that anything less than a 24 hour program might even cause regression or that he would not receive any educational benefit from a less comprehensive program.  (Tr. at p. 900)

62.
At hearing, Dr. Grandison essentially restated the opinions she expressed in her October, 2004, evaluation.


63.
The Parents’ other expert, Dr. Wayne Piersel, is a distinguished former University of Nebraska professor, who now works as a Psychologist at Heartspring.  Dr. Piersel oversaw an in-depth assessment and evaluation of the Student, which lasted almost two months.  (R. Exs. 50 and 56)  As of Spring/Summer 2005, the Student had three primary areas of need, as assessed by Dr. Piersel at Heartspring.  First, his perseverative behaviors, which include repeating a word over and over and which no one else understands.  (Tr. at pp. 734-735); second, his severe prompt dependency, which is linked to another type of behavior wherein the Student gets close into people’s faces and gestures or speaks words that are not comprehensible (Tr. at pp. 736-737); and finally, his aggressive behaviors.  (Tr. at p. 738)


64.
At hearing, Dr. Piersel opined that the least restrictive environment where the Student could have gained educational benefit in 2005 was one in which there was the presence of two to three staff at a minimum during the school day.  These staff needed to be present, but not all of them necessarily needed to be working with the Student at one time.  Dr. Piersel further opined that the Student required the presence of an additional two persons in the home beyond the parents.  (Tr. at p. 752)  The Student also required that there be someone in charge of both the school and the home staff; one person who could specifically say to everyone involved with the Student how things were going to be done and who had the authority to make it happen.  (Id.)  Significantly, Dr. Piersel did not opine that the Student required a 24 hour residential placement.  

65.
The MMSD IEP rejected the argument that the Student required a residential placement as his least restrictive environment.


66.
The District’s expert psychologist was Dr. Katherine Halley, a school psychologist with a private practice who also serves as program support psychologist for the MMSD.  Dr. Halley was a member of the Student’s IEP team in June, 2005.


67.
 Dr. Halley reviewed Dr. Grandison’s evaluation of the Student in preparation for the development of the Student’s IEP. Dr. Halley was “concerned” that Dr. Grandison “jumped to giving the recommendations that she did without a lot of factual bases and information for those recommendations . . . the length of the session that [the Student] had with Dr. Grandison and his behavior the last hour of the session, and how that was interpreted.”  (Tr. at pp. 2255-2256)

Dr. Halley also noted that Dr. Grandison used standardized tests, but Halley opined that autistic children “are not included in a standardization sample for such tests.  So the tests themselves with autistic children aren’t really considered valid and reliable.  She (Dr. Grandison) said herself that she had to do a lot of scaffolding and prompting.  And when you do that kind of thing with standardized tests, they are no longer standardized.  You have to administer them in a very standardized fashion saying only the things that are written in the test booklet, and following the directions very carefully that are in the test booklet.  So when you have to scaffold and give prompts and there’s slow processing, you can’t really report those test results as accurate.  You can talk about them in terms of a sample of behavior, but you can’t really go back and look at the tables and then say that’s how the person is functioning.”  (Tr. at p. 2257)

Further, Dr. Halley noted that Dr. Grandison failed to discuss limitations of the testing, although she reported the scores; and standardized tests are not considered valid for children with autism in the Wisconsin Administrative Code.  (Tr. at p. 2258)


68.
Dr. Halley opined that it was not surprising to her that the Student’s behavior deteriorated during Dr. Grandison’s testing because four hours would be “an extremely long time even for a well-functioning adolescent,” and that she would expect the Student’s behavior to deteriorate, explaining that the Student’s agitation and pulling on someone might be the Student’s way of communicating that he needed to stop the testing—and the session “should have been stopped right away when he was becoming agitated and upset.  It was really upsetting to me just to read the report . . . because it seemed like he was being mishandled.”  Further, Dr. Grandison did not report the time period that she considered in the review of her records.  (Tr. at pp. 2259-2260)


69.
Dr. Halley opined that the MMSD IEP team did not need to do direct testing of the Student to determine his educational needs.  This was because “direct testing isn’t a very good measure of individuals with autism, especially if you’re going to do something standardized.  And secondly, if somebody that [the Student] didn’t know, went to test [the Student] again, that’s an unfamiliar person.  It probably again wouldn’t give the best assessment.  It would really be better to use the information that people already have.  There’s been extensive information about [the Student] and about [the Student’s] daily functioning.  I felt it was better to use that information that came again from the environment that [the Student] was in and from the school records of the environment that [the Student] had been in when [the Student] was in a public school to guide us.”  (Tr. at pp. 2274-2275)

70.
Dr. Halley opined that she did not have concerns about the Student’s behavioral needs being met at a West High School placement.  Dr. Halley noted that the Student did not have many “aggressive episodes at Heartspring.  And according to the psychoeducational evaluation, [the Student] hadn’t had really very many aggressive episodes in the public schools.  And he didn’t seem like a student that would be difficult to manage,” the Student does not have difficult behavioral issues, like aggression.  (Tr. at pp. 2275-2276)


71.
Dr. Halley opined that aggressive behavior would be behavior that would cause injury to the self or to someone else; physical contact such as hitting, kicking, throwing; and “it seemed like most of [the Student’s] behaviors were like [the Student] would grab someone and squeeze their arm.  To me, that’s communication.  [The Student’s] trying to say, you know, like I’m having trouble here.  Autistic kids don’t always have the words.  So those kind of behaviors, when I think about kids who are dangerous and who might affect the safety of other students, his behaviors lunging at people, grabbing someone and squeezing their arm, it doesn’t go over that other level of behavior such as, you know, I’ve had kids that they grab someone’s throat and they choke it, or they really push or they really hurt someone else in their behaviors, or strike them with a closed fist.  His behaviors sounded, by their description to me, as low level aggression . . . if aggression at all.”  (Tr. at pp. 2276-2277)


72.
Dr. Halley expressed the opinion that West High School could properly manage the Student’s behavior and that the Student’s behavior intervention plan could be effectively implemented at West High School.  This opinion was based on records from Heartspring and the collective experience of the Student’s IEP team members in the area of working with autistic students and behavior programming.  (Tr. at pp. 2281-2283) 
73.
Based on Dr. Piersel’s input that the Student needed additional staff to support behavior problems, the West High School should identify a crisis intervention team that would consist of a back‑up individual in every single environment that the Student would be in, with staff carrying cell phones and “within very, very close proximity to the Student should there be a behavioral or an emotional need at that point.”  (Tr. at p. 1856)
74.
When Mr. Harper asked Dr. Piersel about the strategies that he had implemented at Heartspring, and whether they could be implemented and successful in multiple environments by the parents, in the community, at school, Dr. Piersel informed Mr. Harper that they could, if 
“they have consistency, predictability and certainty, and at any moment’s time, that they could have as many as four people or whatever the number is.”  (Tr. at pp. 1829-1830)
75.
All West High School cross-categorical teachers have the training and background to work with any special education student in the high school building, although she will make sure that if a particular, more focused kind of training is needed, that they will receive the training to be effective with the student, including training education assistants.  (Thompson testimony; Tr. at p. 2110)
76.
Ms. Thompson testified that students with aggressive or more severe behavior problems have individually-designed behavior intervention plans, that account for both proactive strategies to prevent the behavior, as well as reactive measures to keep the student safe.  West High School has strategies for the staff to use when reacting to a student’s aggressive behavior.  One of those includes mechanisms for staff to call for assistance or backup including assistance from special education staff and security staff.  Aggressive students, if necessary, will be escorted to a designated area where they can be safe and de‑escalate.  (Tr. at pp. 2111-2112)
77.
In Ms. Thompson’s opinion, West High School has effectively provided services for students with similar needs to the Student, which is a much less restrictive environment than he receives at the Heartspring residential school.  (Tr. at p.2120)
78.
Mr. Szalkowski explained at the meeting with the father that the West High School staff would be qualified and trained “in working with students with autism in inclusive settings as well as community-based settings.  And they were trained appropriately, and would be able to do that without any significant problem,” especially with consultation from Sue Volz-Nett, the autism program support teacher, who provides consultation to the programming and implementation team and has expertise in the area of autism.  
79.
Similarly, Mr. Szalkowski had no concerns or reservations about the School District’s ability to meet the Student’s behavioral needs, because the West High School had staff experienced with behaviors like the Student’s and teaching appropriate or alternative behaviors. (Tr. at pp. 2189, 2195)

80.
The Student has not carried his burden of demonstrating that the Student requires a residential placement to meet his educational needs.  First, the record is clear that the Student has had few aggressive episodes in the classroom setting during the period relevant to the 2005 IEP.  Secondly, the IEP was carefully crafted to meet the Student’s unique needs and included behavioral strategies that were reasonably calculated to lead to educational benefit in spite of the student’s aggressive tendencies.  Third, the MMSD has a highly competent and experienced staff that will be able to manage the Student’s behaviors to allow him to have access to a FAPE.

Alleged Deficiencies in IEP Plan/Details

81.
The Parents had the right to include a Heartspring teacher in the development of the Student’s IEP, but decided not to do so.  The District made repeated offers to adjourn IEP meetings to allow the Parents an opportunity to include any person they felt would be helpful.  The District did not err in not initiating formal participation by any Heartspring staff or others that the Parents wanted included.  The District did contact numerous members of the Heartspring staff, and appropriately relied upon this information in formulating the IEP.  

82.
The Parents object that the IEP did not specifically state that the Student had a specified case manager.  However, all MMSD special education students are assigned a case manager.  Every special education teacher in the District is a case manager, and within the team structure at West High School, there is one primary case manager who would be responsible for the Student and his primary teacher.  (Tr. at pp. 1902-1903)

83.
Ms. Thompson described the job responsibilities of the case manager as “the overseer of the implementation of the student’s IEP goals and objectives and alignment of services.”  Further, at the end of each year, they help that student develop goals, objectives, and a schedule for the following year.  (Tr. at pp. 2100-2101)  Part of the responsibility for coordinating the services in a student’s IEP is related to implementing the student’s behavior intervention plan, which includes assuring that all staff members know how to implement the behavior intervention plan.  (Tr. at pp. 2101-2102)


The District’s case manager arrangement is reasonably calculated to provide FAPE to the Student.

Reintegration Plan


84.
The Student would benefit from a reintegration plan if and when the Student leaves Heartspring School.  Given the Parent’s ongoing unilateral placement of the Student at Heartspring it would have been unreasonable to expect the District to incur any significant expenses in creating such a plan during the relevant period in 2005.  The District clearly was then under no legal obligation to do so.  However, if the Parents at some point consent to placing the Student in the MMSD, it would be beneficial to the Student to have such a plan in place prior to the Student’s enrollment in the District.


85.
The following details should be a part of any such plan if and when it becomes necessary:  the MMSD shall consult with the Parents and the staff of the Heartspring residential facility to create a reintegration plan to facilitate the Student’s adjustment to the less restrictive placement; the plan shall provide whatever supportive services that are necessary to ensure that the transition during the first 45 days be as smooth as possible; the MMSD case manger shall also be responsible for coordinating to make sure that consistent methods and approaches are used in all environments during the period of the reintegration plan and beyond.  
Vocational Transition

86.
Mr. Harper explained that MMSD’s post-secondary transition plan, which “starts out with what steps would be taken to ensure that the student’s interests, preferences were considered in the planning, and so that was in consultation with his father, [the father], and future conference with the [Student]’s case manager.”  (Tr. at pp. 1796-1797; R. Ex. 78 at 555)

87.
The post-high school outcome statements were derived from the IEP team’s discussion and identified goals that the IEP team would hope the Student would be able to realize, such as on-the-job training, supervised independent housing, and independent living.  (Tr. at p. 1797; R. Ex. 71 at 486, Ex. 105)

88.
These represent targeted activities for when the Student reached the adult service system.  (Tr. at p. 1797)
89.
The transition plan for the Student also includes a “course of study [that] will focus on vocational preparation and independent living.  His course selection should prepare him for paid employment (supported), self‑care, hygiene, self-advocacy, functional academics and travel skills.  (Tr. at pp. 1799-1780; R. Ex. 71 at 486)
90.
Mr. Harper testified that he selected three agencies as providing adult community support for the Student, Division of Vocational Rehabilitation, Dane County Developmental Disabilities Services, and the Social Security Administration, because these were agencies that would actually commit funding and make a financial commitment to provide services.  (Tr. at pp. 1801-1803; R. Ex. 71 at 500-01)
91.
The Student’s MMSD IEP goals 1-4 are identified as appropriate measurable transitional goals for the Student.  (Tr. at pp. 1806-1807; R.  Ex. 71 at 499)  The MMSD IEP included appropriate and necessary transition services.  
ESY

92.
The IEP team discussed the provision of extended school year services to the Student at the June 23, 2005, IEP team meeting.  (Tr. at pp. 1859-1862; R. Ex. 71 at 510, Ex. 106)
93.
West High School operates year-round. (Tr. at pp. 1371, 1648)
94.
Mr. Harper testified that the Student’s parents reported that he had a regression of skills meaning “that at one point in his life, he was speaking in more complete sentences.  At one point in his life, he was not aggressive, and at one point in his life, he was less prompt dependent then his now.”  (Tr. at p. 1862)


95.
The Parents object that the ESY services were insufficient and were likely to result in regression by the Student.  However, they presented no expert testimony which disputes the unrebutted expert testimony of the District that the ESY services offered by the MMSD would be sufficient to prevent regression over the summer months.  Dr. Halley testified that the parents’ anecdotal testimony about “regression” over the course of a short period of time was not consistent with the scientific literature.
Help at Home

96.
With regard to the School District’s obligation to provide support for the Student in the home, Mr. Harper explained that the IEP team concluded “there was no data to suggest that there was a need [and] that the school system would have any responsibilities inside the home.  I mean, there was no link between the behaviors that take place in the home and school based instruction.”  The IEP team determined that in the Student’s case, there was no need for one-on-one individual support for the Student in his family home after the school day from the School District.  (Tr. at pp. 1826-1829)
97.
Mr. Harper testified that although the IEP team is not required under the IDEA or Wisconsin law to identify the personnel or their qualifications who would be assigned to implement the specially designed instruction identified in the IEP.  However, because specially designed instruction is identified in the IEP would necessarily require direct teaching and services be carried on and evaluated by special education staff.  (Tr. at pp. 1835‑1836; R.  Ex. 71 at 503)
98.
Mr. Harper further explained that under the IEP section for program modification or supports for school personnel, the consultation time from the case manager to general education teachers, and consultation and materials development by the speech and language clinician are identified.  Mr. Harper explained that “consultation time means that the speech and language clinician would be working directly with the case manager and the team on implementation strategy.  So there would be feedback from the actual special education teachers and perhaps SEAs who are working with the Student. . . to the [ ] clinician who would then . . . “suggest different strategies, including materials development, such as visual schedules. . .”  (Tr. at pp. 1837-1838; R. Ex. 71 at 504)
99.
The consultation time between the case manager and general education teachers provide the mechanism for the case manager to coordinate the implementation of the Student’s IEP.  (Tr. at pp. 1838-1839)
100.
The Waisman Center program provides behavioral support to families in the community through the Community Ties Program.  This program is very individualized, depending on the family and child needs, including intensive supports in order to keep families and children intact.  They encourage and participate in community teams to support community life through caregivers and family members by lending expertise about positive behavioral supports and behavior plans, including developing a therapeutic relationship, called situational counseling, where community tied consultants participate with a child in their daily living and try to provide guidance around challenging behaviors and emotional issues.  They also participate in training and offer a number of training curriculums that have been used extensively in Dane County.  (Tr. at pp. 1987-1989)
101.
Paul White of the Community Ties Program has worked with few hundred children with autism including those with severe behavioral problems, for the purposes of assuring children and adults with developmental disabilities continue to live in the community.  (Tr. at p. 1987)
102.
Mr. White provides consultation and training to the MMSD, and has been consulting with them since 1986, so a teacher or family member can make a referral to the program, and his program staff help assist in the development of a behavior plan, including spending time observing the child at school and working with the teachers.  (Tr. at p. 2049)
103.
The team process that his program facilitates with MMSD teachers involves training and can result in an approach developed by a team that may be reflected in a student’s IEP goals or behavior intervention plan.  Special education aides from the MMSD participate in Mr. White’s training, including a full-day crisis intervention training. (Tr. at pp. 2049-2052)
104.
If the child qualifies for the Community Ties services through the County, there is no fee or charge to the family.  (Tr. at p. 2071)  Based upon the record developed at hearing, it is likely that the Student would qualify for support services from both the Community Ties Program and Dane County.
Speech and Language
105.
Susan Knaack is the speech and language clinician employed by the MMSD for over 17 years, and for 4 years she was also an autism program support teacher part time.  She has extensive experience working with children with disabilities, including children with autism, and qualifies as an expert in her field. (Tr. at pp. 1915-1919)
106.
Ms. Knaack was a member of the Student’s IEP team and responsible for reviewing information in the area of speech and language, in part to determine whether the Student was eligible as a student with a disability in the area of speech and language.  (Tr. at pp. 1919-1920)
107.
In response to the mother’s criticism that the terms “basic wants and needs” used in the objective are not defined and lacks specificity, Ms. Knaack explained that “[t]he specificity that I believe is being asked for is not in mind meant to be within an objective.  Those are lesson plan[s] . . . or implementation type things that the team develops and works on.  So, for instance, some of the things that I would look or consider at that time or recommend to the team is that when we’re looking at basic wants and needs, like it refers to in here, hunger, thirst, bathroom, what I would do with the team is talk about what are highly motivating things to the Student that we can start with as far as working on his initiating a request for basic wants and needs . . . But I believe that’s to be determined by the [West High School implementation] team . . . ”  (Tr. at pp. 1939-1940)
108.
Ms. Knaack explained that “the IEP is not the place for teaching modeling or support.  It’s a student outcome document.  The types of things that [the parents say] are not reflected there, should not be.  It’s part of staff lesson plans, the day-to-day data collection, the implementation piece that we do day to day.”  (Tr. at p. 1952)
109.
Ms. Knaack expressed her opinion that the Student’s parents would be able to continue the language communication intervention strategies with the Student at home that are used by the school personnel during the day.  (Tr. at pp. 1974-1975)
110.
The IEP developed by the District provided specific goals and would provide a FAPE to the Student in the area of speech and language services.

DISCUSSION

The IDEA requires that all children with disabilities be offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit educationally from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).  To the maximum extent appropriate, children with disabilities are to be educated with children who are not disabled, but more restrictive placements are allowed “when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.”  20 USC § 1412(a)(5)(A); § 115.79(4), Wis. Stats.

In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07.  A procedural violation must be found to have resulted in substantive harm to the child and parents for relief to be granted on that basis.  See Knable ex re. Knable v. Bexley City School District (citing Metropolitan Bd. of Public Educ. v. Guest), 193 F.3d 457, 464-65 (6th Cir. 1999). 

However, the Division previously ruled that the Student had failed to state a claim for which relief could be granted with respect to alleged procedural violations of the IDEA. In the Ruling on the Motion to Dismiss dated June 29, 2006, the ALJ ruled as follows:

As currently articulated, issue #1 as described by the District fails to state a claim upon which relief can be granted.  Specifically, the Student asserts that:  “The process and resulting IEP proposal effectively denied the parents an opportunity to participate in the development of [Student]’s IEP, including evaluations, goals and objectives and placement.”  (Petition, p. 2)  However, no facts are alleged that support these assertions.  Rather, the parents asked for IEP meetings and the meetings were held and attended by the parents.  The parents object to the outcome of the meetings, but no claim has been stated nor facts asserted which support a claim that any procedural right to participate in the IEP process.  This claim is accordingly dismissed.



The Parents raise numerous substantive objections to the 2005 MMSD IEP, which was rejected by the Parents.  The Student never attended any school in the MMSD.  Rather than working with the District to improve the proposed IEP, the Parents kept the Student at the out-of-state private residential facility.  They now seek reimbursement for the considerable expenses associated with this placement.  This request fails for several reasons.  First, the Student has not demonstrated that the IEP was not “reasonably calculated to enable [the Student] to receive educational benefits.”  A preponderance of the evidence established that the District’s IEP was appropriate and carefully constructed to meet the Student’s needs.

Residential Placement

The central issue relates to whether the Student required a 24-hour, 7-day-a-week residential placement in the summer of 2005.  The Parents have not carried their burden of proof in demonstrating that this was necessary for the IEP to provide reasonable educational benefit.  As set forth in the Findings, the Parents relied upon two experts to establish this point.  Dr. Grandison saw the Student in October 2004, at a time when the Student was experiencing numerous incidents of agitation, particularly at home.  The record is devoid of any significant similar incidents of aggressive behaviors in the school setting during 2005.  The other expert called by the Student, Dr. Piersel, has seen the Student more recently while working with him at Heartspring.  Dr. Piersel did not offer an opinion that residential placement was necessary for the Student to experience educational benefit.  Rather, he expressed a concern that the Student receive consistent treatment at home and at school, and that there be several adults overseeing the Student at all times.  The MMSD was persuasive that its IEP could be implemented to provide such consistency to the Student at school, and, with the assistance of community-based support, in the home environment as well.  The record is clear that the Student has had few aggressive episodes in the classroom setting during the period relevant to the 2005 IEP.  The Student has not demonstrated that behavioral problems in the home are educationally related.  

  The IEP was carefully crafted to meet the Student’s unique needs and included behavioral strategies that were reasonably calculated to lead to educational benefit in spite of the student’s aggressive tendencies.  Further, the MMSD has a highly competent and experienced staff that will be able to manage the Student’s behaviors to allow him to have access to a FAPE.

The evidence at hearing indicates that the Student and his Parents would receive extraordinary community support in the Madison area.  The Community Ties Program is specifically designed to help children stay in their homes and out of institutions.  The Waisman Center, Dane County, and the MMSD have all devoted considerable resources toward helping children like the Student stay at home and in the least restrictive placement in their public school.  Because most of the aggressive incidents have occurred outside the educational setting, it would be unfair to the District to require that it provide the staff inside the Student’s home that can lend support to the Parents when only one of them is at home.  The nexus between providing FAPE and the aggressive incidents has not been established.  However, based upon the testimony at hearing, there is every reason to believe that the Parents would receive considerable support from Community Ties Program, Dane County and, at times, the MMSD as well.  

No Prior Notice 
The reimbursement claim also fails because the Parents never allowed the District a reasonable opportunity to provide FAPE prior to the unilateral placement at Heartspring.  The District was never given an opportunity to implement its IEP for the Student because the Parents did not sign the consent form for the initial placement and provision of services by the District.  On its face, the IEP seems reasonably calculated to provide educational benefit.  But if some refinement of the IEP proved necessary to do so, the District should be given some time to remedy any defects.  The District devoted considerable resources toward developing an appropriate IEP for the Student, who never enrolled in a District school.
The Student was placed at Heartspring by his parents in November of 2004.  As we ruled previously in connection with the Stay-Put Ruling, this was not part of a public school placement.  When the Father notified the District that he intended to enroll his son in the District, the Student was already enrolled at Heartspring.  The Parents never completed the Student’s enrollment in the MMSD and the Student has never attended the MMSD.  The Parents’ central message throughout the IEP process was that they believed the Student required a 365-day-a-year, 7-day-a-week, fulltime residential placement and that they intended to continue the Student’s enrollment at Heartspring.  The District was never given a reasonable opportunity to develop and implement an IEP for the Student before his enrollment at Heartspring.  See Patricia P., 203 F.3d at 469 (a parent’s lack of cooperation can deprive a school district from a reasonable opportunity to fulfill its obligations under the IDEA and, therefore, they forfeit their claim for reimbursement for a unilateral private placement).

The Parents could not provide the District with prior notice of their intent to enroll the Student in private school because he was already at Heartspring when the IEP Team convened to develop his IEP in June 2005.  Obviously, the Parents could not remove the Student from the MMSD because he was never enrolled and attending the School District.

Reimbursement is Discretionary
Even assuming that the statutory predicates are met, the Parents may obtain reimbursement only if they prove (1) the District’s IEP violates the IDEA, and (2) the private school placement was proper under the IDEA.  Florence Co. Sch. Dist. Four v. Carter, 510 U.S. 7(1993); 20 U.S.C. § 1412(a)(10)(C) (2004 IDEA)  Further, “parents not only must show that placement in a private school is ‘proper under the Act’ but also must persuade a district court to exercise its discretion to provide reimbursement.  The Court [in Burlington] emphasized that discretion, which means that reimbursement is not a matter of entitlement.  ‘The statute directs the court to “grand such relief as [it] determines is appropriate” [when the school district’s plan is inadequate].  The ordinary meaning of these words confers broad discretion on the court.”  Linda W. v. Indiana Dept. of Educ., 200 F.3d 504, 506 (7th Cir. 1999); Burlington, 471 U.S. 359.

The Parents have not demonstrated that the District’s IEP does not provide FAPE or that the private school placement was proper under IDEA.  Further, it must be noted that the Parents delayed seeking reimbursement for a period or nearly one year after the IEP was drafted by the District.  It would be hard to imagine a situation where reimbursement would be appropriate when the Parents have not given the District an opportunity to provide FAPE, and then waited for a period of nearly one year before seeking reimbursement for the expense.  This would deprive LEA’s not only an opportunity to provide FAPE to the student, but any opportunity to mitigate their costs by a quick resolution of a hearing relating to the reasonableness of the unilateral placement.  The reimbursement claim fails here for all of the reasons described above.

Other Defects Not Established


The Parents offered numerous other criticisms of the District’s IEP, including alleged defects in ESY and vocation transition services.  However, the great weight of the evidence, including much unrebutted expert testimony from District witnesses with decades in the field, established that:  1.) there would be no “regression” in the Student as a result of the District’s ESY plan as set forth in the IEP; and 2.) that the District’s plan for transition services were appropriate and superior to those currently being provided by Heartspring.  Similarly, the Parents did not establish any failure to provide FAPE nor any violations of the procedural requirements of the IDEA.  While the Parents are very knowledgeable and well meaning, it was striking that they presented no educational experts who supported their numerous complaints about the IEP. 
Reintegration

The only modification of the IEP that is warranted by the evidence at hearing relates to the need for a reintegration plan to help the Student make the transition from Heartspring back into his home and the Madison schools.  The Division does not find that the MMSD erred in failing to include such a plan previously.  First, the legal requirement to do so does not apply to out of state facilities.  Secondly, it would have made little sense to do so, given the Parents’ clear disinclination to actually enroll the Student in the MMSD.  However, if the Parents at some point consent to having the Student attend Madison Public Schools, the Division believes a specific and written reintegration plan would be beneficial to the Student’s education.  Such a plan should be drafted by the District, with consultation from the Parents and Heartspring staff.  
CONCLUSIONS OF LAW

 1.
The cornerstone of the IDEA is the development and implementation of the IEP.  Honig v. Doe, 484 U.S. 305, 311 (1988). 20 U.S.C. § 1414(d)(1)(A)(i) sets forth the required components of an IEP, which include:

(I)
a statement of the child’s present levels of academic achievement and functional performance, including – 

(aa)
how the child’s disability affects the child’s involvement and progress in the general education curriculum;


(bb)
(Not applicable)
(cc)
for children with disabilities who take alternate assessments aligned to alternate achievement standards, a description of benchmarks or short-term objectives;

(II)
a statement of measurable annual goals, including academic and 

functional goals, designed to – 

(aa)
meet the child’s needs that result from the child’s disability to enable the child to be involved in and make progress in the general education curriculum; and

(bb)
meet each of the child’s other educational needs that result from the child’s disability;

(III)
a description of how the child’s progress toward meeting the annual goals described in sub clause (II) will be measured and when periodic reports on the progress the child is making toward meeting the annual goals (such as through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be provided.

The District’s 2005 IEP met all of the requirements described above.


2.
In evaluating an IEP under the IDEA, the hearing officer must consider whether “(1) the school district followed the IDEA’S procedures and (2) the IEP is reasonably calculated to enable the child to receive educational benefits [i.e., to receive a free and appropriate public education].”  Alex R., 375 F.3d at 613.  When a district produces a substantively flawed IEP – that is, an IEP that does not enable the student to receive a free and appropriate public education – the district has violated the IDEA and the student and his parents are entitled to relief, which may include the costs of an appropriate private placement.  Florence County Sch. Dist. Four v. Carter by and through Carter, 510 U.S. 7, 15 (1993).


The Student’s claims of procedural errors was dismissed as part of the Ruling on the Motion to Dismiss dated June 29, 2006 for failure to provide evidence of such failures.  In so much as any of the remaining issues are procedural, the Student has not carried his burden of proof. 

3.
The IEP developed by the MMSD was “reasonably calculated to enable the child to receive educational benefit.”  


If the plan was implemented as described, it would provide FAPE to the Student.

4.
The Parents did not consent to the initial provision of services by the District to the Student.  Further, as described above, the District had no opportunity to remedy any failure to provide FAPE prior to the Student’s enrollment in the private school.  See: § 115.791 (2005)

5.
The requirements of § 115.81(4)(a)(5) are not binding upon the MMSD because Heartspring is not a Wisconsin residential care facility.  However, upon receipt of a consent for placement in the District, the District shall consult with the Parents and Heartspring staff to draft up a reintegration plan addressing the first 45 days of the Student’s placement in the District.

ORDER

WHEREFORE, IT IS HEREBY ORDERED, that the Student’s public school IEP for 2005 be as proposed by the MMSD;


IT IS FURTHER ORDERED, that if the Student accepts the placement and IEP as proposed by the District, that the District draft a reintegration plan in consultation with the Parents and the staff of Heartspring;


IT IS FURTHER ORDERED, the petition for review and request for reimbursement be DISMISSED. 

Dated at Madison, Wisconsin on September 26, 2006.



STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Jeffrey D. Boldt

Administrative Law Judge
	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


