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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Gilmanton School District
	DECISION

Case No.:  LEA-06-013





The parties to this proceeding are:


[Student], by

Attorney Jeffrey Spitzer-Resnick

Disability Rights Wisconsin

131 W. Wilson, Suite 700

Madison, WI  53703


Gilmanton School District, by

Attorney Jeffrey A. Schmeckpeper

Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY

On June 26, 2006, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) that was filed on behalf of [Student] (the “Student”) against the Gilmanton School District (the “District”).  The Department referred the matter to this Division for hearing.  The due process hearing was held on September 26 and 27, 2006, and the record closed on October 17, 2006.  The decision is due by October 31, 2006.

ISSUE

During the 2005-2006 school year, did the Student’s individualized education programs (IEPs) fail to provide him with a free, appropriate public education (FAPE), both before and after his expulsion?
FINDINGS OF FACT

1. While in kindergarten, the Student was determined to be a child with an emotional behavioral disability (EBD) in need of special education.  (Ex. 1)  He received special education services until April 2004 when the District reevaluated the Student in response to the Parent’s request that he be dismissed from special education.  (Tr. 1, p. 55-56) 
   The IEP team determined that the Student continued to have an EBD disability but no longer was in need of special education and services.  (Ex. 1 and 2, Tr. 1, p. 40-42)  

2. In May 2005, near the end of 7th grade, the District developed a new IEP for the Student because he was earning failing grades in three classes and was having some behavioral problems at school.  (Tr. 1, p. 18)   Those behaviors included making loud and strange noises, twitching, defecating in a urinal, fooling around, and drawing and distracting others rather than doing his school work.  (Ex. 3)  

3. The May 2, 2005 IEP stated that the Student would attend the “Mikan Program [half-days for 31 days], complete and pass their program requirements and improve his behavior and study habits in order to pass into the 8th grade and attend regular education 8th grade core classes in the 2005-2006 school year.”  (Ex. 3)  The Mikan Program is located in Mondovi, Wisconsin and is a privately-operated program that offers therapeutic intervention for adolescents with the goal of preventing or minimizing future behavioral and/or emotional difficulties.  Id.  

4. The May 2, 2005 IEP also stated that the Student would attend social skills and math classes in the special education resource room and would earn a passing grade in both classes, as well as earn passing grades in regular education English and art classes.  Id.

5. The District did not receive any information or records about the Student from the Mikan Program.  Mikan staff would not provide information to the District because Mikan did not have a release from the Parents to provide such information to the District.  (Tr. 1, p. 20-21)  The Parents did not voluntarily provide Mikan information about the Student to the District, and the District did not directly ask the Parents for the information or for a signed release to obtain records from Mikan.  
6. The May 2, 2005 IEP remained in effect for the Student at the beginning of the 2005-2006 school year when he began 8th grade in the District.  (Ex. 3)  Per the IEP, the began attending regular education core classes during the 2005-2006 school year, except for attending math and social skills in the special education resource room.  (Ex. 3)
7. The Student’s scores on achievement tests place him in at least the high average intelligence range.  (Tr. 1, p. 48)  In addition, he achieved scores of “advanced” or “proficient” on the October 2005 standardized Wisconsin Knowledge and Concepts Examinations.  (Ex. 10)  Despite his intelligence level, the Student was receiving failing grades in some classes because he did not complete assignments and/or turn in homework.  (Tr. 1, 140-141) 

8. On October 12, 2005, the District convened an IEP team meeting to develop a new IEP for the Student because he was receiving failing grades in two classes and close to failing grades in his other classes, and he was having behavioral problems.  (Ex. 4)  A functional behavioral analysis was conducted as part of the IEP meeting, and a behavior improvement plan was created.  (Tr. 1, p. 21-22)  The Student and the Student’s mother attended the IEP meeting.  (Ex. 4)
9. The October 13, 2005 IEP increased the amount of special education services provided to the Student each day from 83 minutes to 190 minutes.  The IEP indicated that the Student would attend math, science, history, social skills, and a monitored study hall in the special education resource room.  (Ex. 4)  In addition, the IEP stated that, if the Student’s behaviors were interfering and disrupting the regular classroom, he could remove himself to a quiet space, small group or independent place to work and prevent himself from misbehaving.  Id.  The two goals in the IEP stated that the Student would express socially acceptable behavior and comply with school rules according to the handbook, staff, and resource rules and would earn passing grades in all of his classes.  Id.
10. Despite the increased amount of special education services provided to the Student pursuant to the October 13, 2005 IEP, the Student continued to receive failing grades and to exhibit more problematic behavior in unstructured settings at school.  As a result, the District reconvened the IEP team on November 8, 2005 to consider placing the Student in the EBD program in the Mondovi School District.  Id.  The District does not have a self-contained EBD program, and the Student is the only EBD student in its special education program.
11. The November 8, 2005 IEP meeting was held at the Mondovi School District, and Mondovi staff, including the Mondovi EBD teacher, attended the meeting.  The Student and his Parents also attended the meeting.  (Ex. 5)  At the meeting, the District verbally offered to place the Student in the EBD program at Mondovi and stated that the District would transport the Student to Mondovi or reimburse the Parents for transporting the Student to Mondovi.  (Tr. 1, p. 27, 147, 284, and Tr. 2, p. 248)  The Parents requested more time to consider the placement offer, and they later verbally rejected the Mondovi placement.  (Tr. 1, p. 27, 147-148)  The District did not issue a written notice of placement for the Student to attend school in the Mondovi EBD program.  (Tr. 1, p. 91)
12. After the Parents verbally rejected the Mondovi EBD program placement offer, the District requested and the Parents agreed to mediation regarding the Student’s placement in the Mondovi program.  (Tr. 1, p. 91-92, 288)  The mediation did not end up taking place because the Student was expelled prior to the start of mediation.  (Tr. 1, p. 289)

13. After the November 8, 2005 IEP meeting while mediation was pending, the District continued to implement the Student’s October 2005 IEP in the District.  The October 2005 IEP was not revised at the November 8, 2005 IEP meeting.  (Tr. 1, p. 184-185)

14. The Student was suspended from school for one day on December 20, 2005 for threatening to rape another student.  (Ex. 20)  

15. The District’s winter break was from December 21, 2005 until January 2, 2006.  In addition, the District closed school on January 3, 2006 for all students as the result of threatening conduct by the Student during winter break.  (Tr. 1, p. 307-308, Ex. 21)
16. On January 16, 2006, the District held a hearing to expel the Student for misconduct that had been determined by the District not to be a manifestation of the Student’s disability, and the expulsion order was dated January 19, 2006.  (Tr. 1, p. 292)  The Parents appealed the expulsion to the Department of Public Instruction which, on May 1, 2006, upheld the District’s expulsion of the Student.  (Ex. 10, p. 5)
17. On January 23, 2006, the Parent took the Student to Luther/Midelfort Behavioral Health in Eau Claire for an intake evaluation by a psychotherapist.  The therapist, Gerry Martinez diagnosed the Student as having oppositional defiant disorder with conduct disorder traits.  (Ex. 24)  Ms. Martinez noted in her intake notes that “[the mother] reported that [the Student] admitted sending the threatening e-mail but [the mother] said she will not allow [the Student] to admit his guilt to the school.”  Id.
18. The District scheduled an IEP team meeting for January 17, 2006 to develop a post-expulsion IEP for the Student.  At the Parents’ request, that IEP meeting was rescheduled to January 24, 2006.  (Tr. 2, p. 190, Ex. 6)  The IEP developed at the IEP meeting was implemented beginning on February 1, 2006.  (Ex. 6 and 29)
19. The District did not provide any special education services to the Student after his suspension exceeded 10 days, from January 17 until February 1, 2006.

20. The February 1, 2006 IEP provided that the Student would receive two hours of direct instruction at his home, to be provided in two one-hour sessions, along with student-teacher contact by telephone and email.  The IEP also stated that the Student would utilize the PASS program, which is a nationally-recognized independent study program designed to allow secondary students to earn credits.  (Ex. 10 and 18)
21. At January 24 IEP meeting, the Parents requested an independent education evaluation (IEE) of the Student which the District agreed to provide.  At the Parents’ request, the District retained Dr. Amy Schlieve to conduct the IEE.  (Tr. 1, p. 31-32)

22. Dr. Schlieve’s IEE report was discussed at an IEP meeting on April 18, 2006.  Dr. Schlieve concluded that the programming and services provided for in the Student’s February 1, 2006 IEP did not meet FAPE requirements.  (Ex. 11)  In addition, Dr. Schlieve recommended that:  1) the Student have access to a “comprehensive array of services that address his social/emotional, educational and vocation needs” and that 
“[t]his is not wholly the school’s responsibility,” 2) the Student needs direct instruction in functional academics, social skills and a vocational plan, and 3) the “Parents need to initiate dialogue between mental health providers, human services and the school.”  Id.
23. In response to Dr. Schlieve’s report, the District reconvened the IEP team to draft a new IEP for the Student, and it retained Dr. Schlieve to help draft the new IEP.  (Tr. 1, p. 274)

24. On May 8, 2006, the IEP team met to develop a new IEP for the Student, which took effect on May 15, 2006.  Dr. Schlieve, the Student, the Student’s mother, the Student’s advocate, and the Student’s social worker attended the IEP meeting, in addition to District and CESA-10 staff.  (Ex. 10)  The May 15 2006 IEP increased the amount of direct instruction provided to the Student to six hours per week, provided to him one day per week at a nursing home/assisted living facility in Mondovi.  The IEP also provided for 60 minutes of contact each week between the Student and District staff via telephone or email to monitor, coordinate and review assignments.  Because the Student had not been answering the telephone when District staff called him pursuant to the February 1, 2006 IEP requirements, the new IEP called for the Student to contact the school to report his progress.  (Tr. 1, p. 206)
25. All of the IEPs that were in effect for the Student during the 2005-2006 school year contained a statement of transition service needs that focused on the course of study needed by the Student to prepare him to transition to his post-secondary goals, as required by Wis. Stat. § 115.787 (2)(g)(1), which was in effect during the 2005-2006 school year.

26. On June 21, 2006, the Student received a referral for medication to the developmental pediatrics department at Midelfort Clinic.  The registered nurse who assessed the Student for medication diagnosed the Student as having attention deficit hyperactivity disorder (ADHD).  (Ex. 24)
DISCUSSION

The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit educationally from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).  The IEP of a child educated in a regular classroom should be reasonably calculated to enable the child to achieve passing marks and advance from grade to grade. Id. at 189.
In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07.  According to the 7th Circuit, “once the school district has met these two requirements, the courts cannot require more; the purpose of the IDEA is to open the door of 
public education to handicapped children, not to educate a handicapped child to her highest potential.”  Board of Educ. of Murphysboro Comm. Unit Sch. Dist. No 186 v. Ill. State Board of Educ., 41 F.3d 1162, 1166 (7th Cir. 1994).  
The IDEA does not expressly grant a right to compensatory education where FAPE has been denied.  However, courts may order compensatory education as an equitable remedy under the law.  See Burlington Sch. Comm. v. Massachusetts Dept. of Educ., 471 U.S. 359, 369-71 (1985) and Board of Educ. of Oak Park and River Forest High Sch. Dist. 200 v. Ill. State Board of Educ., 79 F.3d 654, 656 (7th Cir. 1996).
Pre-expulsion IEPs

The IEP developed for the Student in May 2005 is unusual.  It provided the Student with therapeutic services at the Mikan Program for 31 half-days at the end of his 7th grade year, but those services dropped out and were replaced simply with regular education classes at the start of the 2005-2006 school year.  It is unclear how 31 half-days of services at Mikan could reasonably be expected to resolve the Student’s behavioral and/or emotional problems so that he would not require the same or similar services in the 8th grade.  
The Student started the 2005-2006 school year receiving special education services only in math and social skills.  The May 2005 IEP contains a behavioral goal for the Student but does not provide any supplemental aids or services or modifications to help him achieve the goal, other than allowing him to remove himself to the resource room or office prior to misbehaving.  (Ex. 3)   Based upon the Student’s longstanding emotional/behavioral disability and the behavioral and academic problems he was experiencing at the end of 7th grade, the May 2005 IEP did not contain sufficient support services to meet the Student’s needs so that he could reasonably be expected to receive educational benefit or to receive passing grades in the regular education classroom.
When the Student began earning failing grades and exhibiting behavioral problems in the autumn of 2005-2006, the District appropriately reconvened the IEP team to review and revise the Student’s IEP to better meet his needs.  The IEP team substantially increased the amount of special education services provided to the Student, from 83 minutes to 190 minutes per day.  The October 2005 IEP provided for the Student to attend math, social skills, science, history, and monitored study hall in the special education resource room.  (Ex. 4)  The Student was monitored by an adult nearly continuously throughout the school day to help prevent him from engaging in problematic behaviors and to keep him on task.  In addition, the IEP team conducted a functional behavioral assessment and created a behavior improvement plan for the Student which was attached to the October 2005 IEP.  This IEP provided the Student with a “basic floor of opportunity” as required by the IDEA and was reasonably calculated to provide the Student with educational benefit.

Unfortunately, the Student’s academic performance and behavior at school continued to deteriorate, despite the increased special education and supplemental services provided to him pursuant to the October 2005 IEP.  The fact that the Student did not progress under the October 2005 IEP does not mean that it failed to meet the FAPE standard.  An appropriate IEP that offers FAPE does not necessarily guarantee success.  

The District recognized that the Student was not progressing sufficiently toward his IEP goals, that his behavior and academic problems were worsening, and that he required more and/or different special education services to meet his needs.  Consequently, the District reconvened the IEP team in November 2005 to consider a different placement for the Student, specifically the EBD program in the Mondovi School District.  

The District acted appropriately and consistently with IDEA requirements by reconvening the IEP team in November 2005.  The fact that the District recognized the Student’s lack of progress and need for a different type of program does not, in and of itself, prove that the 
October 2005 IEP failed to offer FAPE to the Student.  The Student may not have progressed or received much educational benefit for the month or so that the October 2005 IEP was in effect, but the IEP was reasonably calculated to benefit the Student.  It was not unreasonable for the District’s professional educators to expect that the Student would complete more of his assignments and homework (and achieve passing grades as required by his IEP) and behave more appropriately when he was in the special education room under adult supervision for five class periods per day. 

The District does not have a self-contained EBD program, and the Student is the only EBD student in his special education classroom at the District.  In light of the Student’s continuing and worsening academic and behavioral performance at school, the District’s proposed placement of the Student in Mondovi’s EBD program was appropriate to meet the Student’s needs.  
Unfortunately, and inexplicably, the Parents rejected the Mondovi placement offer.  The Parent’s testimony that she and her husband rejected the Mondovi placement because they were not told that the District would be responsible for transporting the Student or for the cost of transporting the Student to Mondovi is, quite frankly, completely lacking in credibility.  The Parent’s testimony was refuted by the testimony of four other participants at the November IEP meeting who stated that transportation was discussed in the room with the Parents present, including the very credible testimony of the Mondovi EBD teacher.  Not surprisingly, now that the Student has been expelled from the District, the Parent appears to be amenable to the Mondovi placement.


The District is ultimately responsible for providing FAPE to the Student.  Therefore, the District should have provided the Parents with a written Notice of Placement for the Student at Mondovi if the IEP team had determined that the placement was necessary to provide FAPE to the Student, even though the Parents had verbally rejected the offer. The District’s procedural failure to offer a written notice of placement does not constitute a denial of FAPE in this case; it is the substantive denial of FAPE after the November 2005 IEP meeting that is of concern.  

Based upon the testimony of District staff, it is clear that, as of November 2005, they did not believe that the District had the services necessary to provide FAPE to the Student.  The District continued to implement the October 2005 for the Student in the District while mediation was pending.  While the District had the right to attempt to resolve the placement issue in mediation, the District staff’s testimony indicates that the District was not providing the Student with FAPE in the District during that time.  I appreciate that the District wanted to avoid a confrontation with the Parents.  However, it was obligated to offer FAPE, and it had the right to place the Student at Mondovi based upon a determination by the IEP team that it was appropriate to meet the Student’s needs.  

The District suspended the Student for one day on December 20, 2005 and suspended him indefinitely, pending expulsion, on January 3, 2006.  The District violated the law by failing to provide the Student with any special education services after his 10th day of suspension, specifically for 11 days from January 17 until February 1, 2006.  See 20 USC § 1415 (k); 34 CFR § 300.530 (b).
Post-expulsion IEPs
The Student’s first post-expulsion IEP, dated February 1, 2006, provided him with two hours of direct instruction per week.  I agree with the conclusion of special education expert Dr. Amy Schlieve, who conducted an IEE of the Student, that the February 2006 IEP did not offer sufficient services to the Student to comply with FAPE requirements for an expelled student.  
I also agree with Dr. Schlieve’s expert opinion that the May 2006 IEP met the minimum FAPE requirements of what was required for the Student to make some progress by offering him six hours of direct instruction in one daily session per week, as well as additional contact time with the teacher via telephone or email.  (Tr. 1, p. 216)  Clearly, the District could have offered more direct instruction to the Student that might have offered a greater amount of educational benefit.  However, the IDEA does not require the best education be provided.  The May 2006 IEP provided the expelled Student with a “basic floor of opportunity” to receive educational benefit as required by the IDEA.  
Dr. Schlieve also credibly testified that, based upon comments the Student’s mother made to her and also to the Student’s therapist, she believed the Student’s mother was “sabotaging any type of success” the Student could achieve under the post-expulsion IEPs.  (Tr. 1, p. 210, 275-276)  Dr. Schlieve testified that, in essence, an IEP is just a piece of paper that will not provide educational benefit unless the District and the Student cooperate and engage in the IEP.  Id.  According to Dr. Schlieve, the Student’s mother told Dr. Schlieve that the Student did not need to cooperate with the post-expulsion IEPs because she expected the expulsion to be overturned and the Student to be back in school.  (Tr. 1, p. 238-239)  This due process hearing request was filed seeking a ruling that the post-expulsion IEPs failed to provide educational benefit to the Student, while at the same time the Parent was informing the Student that he did not need to cooperate with the post-expulsion IEPs.  As stated previously, the IDEA does not mandate that compensatory education be provided for every denial of FAPE.  Under the circumstances described by Dr. Schlieve, an equitable remedy is not justified here for the difference in services provided to the expelled Student under the February and May 2006 IEPs. 
Finally, I would note that the Student’s 2005-2006 IEPs did not deny him FAPE with regard to transition or physical education services.  All of the 2005-2006 IEPs contained statements of transition service needs that focused on the course of study needed by the Student to prepare him to transition to his post-secondary goals, in compliance with the applicable statutory requirements in effect at the time.  There is no evidence on the record that the Student requires specially designed physical education.  Therefore, the post-expulsion IEPs were not required to contain physical education instruction since physical education is not offered to expelled regular education students in the District.
CONCLUSIONS OF LAW

1. The District failed to provide the Student with a free, appropriate public education from the beginning of the 2005-2006 school year until October 12, 2005 and from November 8, 2005 until December 20, 2005.  In light of the amount of special education services in core subjects required by the October 2005 IEP, the Student is entitled to receive compensatory education services for approximately two class periods per day for the number of school days that were held from the beginning of the 2005-2006 school year until October 12, 2005 and from November 8, 2005 until December 20, 2005.
2. The District failed to provide the Student with any special education services, in violation of the IDEA, when his suspension and expulsion exceeded 10 days, specifically from January 17 until February 1, 2006.  In light of the amount of direct instruction provided for in the May 2006 IEP, the Student is entitled to 18 hours of direct instruction and 3 hours of teacher communication contact as compensatory education for the period from January 17 until February 1, 2006. 

3. The May 2006 IEP offered the Student a FAPE after his expulsion.  The February 2006 IEP contained an insufficient amount of direct instruction for the Student.  The circumstances of the case, specifically the Parent directing the Student to not cooperate with the post-expulsion IEPs, do not justify or warrant an equitable remedy in the form of compensatory education for the post-expulsion period from February until May 2006.
ORDER

It is hereby ordered that the District provide the Student with compensatory education services consistent with the above Conclusions of Law.

Dated at Madison, Wisconsin on October 31, 2006.




STATE OF WISCONSIN,  DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� “Tr. 1” will be used hereinafter to refer to the transcript of the first day of hearing, and “Tr. 2” will be used to refer to the transcript of the second day of hearing.





