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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student] 
v.

Madison Metropolitan School District
	Case No.:  LEA-06-020



ORDER OF DISMISSAL

The parties to this proceeding are:


[Student] (the Student), by




[Parents] (the Parents)


Madison, WI  53711


Madison Metropolitan School District (MMSD), by

Attorney Joanne Harmon Curry

Lathrop & Clark, LLP

740 Regent St., #400

P.O. Box 1507

Madison, WI  53701-1507


This matter was referred for hearing on December 4, 2006.  A prehearing conference was held on December 20, 2006.  A Prehearing Scheduling Order was entered, with the hearing set for January 17-19, 2007.


In accordance with the Scheduling Order, the District moved for Summary Judgment on January 2, 2007.  The Parents moved for Injunctive Relief requiring the District to permit [Student] to attend the MMSD “during the pendency of these proceedings.”  


The first step of the standard methodology used by a trial court when faced with a motion for summary judgment requires the court to examine pleadings to determine whether a claim for relief has been stated and a material issue of fact presented; if a claim for relief has been stated, inquiry then shifts to the moving party’s affidavits or other proof to determine whether the moving party has made a prima facie case for summary judgment.

If the moving party has made a prima facie case for summary judgment, the court must examine affidavits and other proof of the opposing party to determine whether there exists disputed material facts or undisputed material facts from which reasonable alternative inferences may be drawn sufficient to entitle the opposing party to trial.  Voss v. City of Middleton, 470 N.W.2d 625, 162 Wis.2d 737 (1991).  Further, summary judgment may be granted when there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  See Wis. Stat. § 802.08(2).  
The due process hearing request states a claim and the pleadings show the existence of factual issues. After a careful review of all materials submitted by both parties, the Division finds that this matter be dismissed because the District has established by undisputed facts that it has no obligation “to meet the requirement to make available a free appropriate public education to the child” at this time, because the parents have refused to consent to the District’s provision of special education services to the Student. The District is therefore entitled to judgment as a matter of law.

There is nothing in the record to indicate that the Parents have consented to an initial placement in the MMSD for the Student to receive special education services.  Rather, the Parents, while refusing to give their consent to provision of such services, ask the Division to fashion some type of injunction ordering the District to provide such services without parental consent.  However, the District is under no obligation to do so, given the express refusal of the Parents to provide their consent. Further, the Division does not have authority to go beyond the plain language of the federal Individuals with Disabilities Education Act (IDEA).   


The IDEA as amended July 1, 2005, provides as follows:

(D)
Parental consent

(i)
In general



. . . 



(II)
Consent for services




An agency that is responsible for making a free appropriate



public education available to a child with a disability under this 



subchapter shall seek to obtain informed consent for the parent of



such child before providing special education and related services



to the child.


(ii)
Absence of consent



. . . 



(III)
Effect on agency obligations




If the parent of such child refuses to consent to the receipt of



special education and related services, or the parent fails to respond to 



a request to provide such consent—




(aa)
the local educational agency shall not be considered to




be in violation of the requirement to make available a free




appropriate public education to the child for failure to provide




such child with the special education and related services for




which the local educational agency requests such consent; . . . 

20 U.S.C. § 1414(a)(1)(d); See also Wis. Stat. § 115.79(2) and 34 C.F.R. §300.300(b).  
A federal district court recently issued a decision interpreting, in part, the new statutory rule related to the effect of a parent’s refusal to consent to services on a school district’s obligations.  Cone v. Randolph Co. Schools Bd. of Educ., No. 1:06CV00579, 2006 U.S. Dist. LEXIS 76684 at 14 (M.D. No. Carolina, Oct. 20, 2006).  The court held that a parent’s refusal to cooperate with the implementation of a placement results in a school district’s relief from its duty to provide the child with a FAPE.  Id.  

That is this situation here. There is nothing in the record which establishes that the Parents have consented to placement of the student in the District for it to provide special education services to him. The affidavit of John Harper establishes that the Parents “did not provide their written consent for placement” at any time as of the date of his affidavit, December 12, 2006. (Harper Aff., #7 & 20)  The affidavit of Dr. Jorgensen, dated December 29, 2006, states that: a) the Student has not registered for school in the District; b) has never attended school in the District; and c) is treated as an “initial placement” as a result. (Jorgensen Aff. #8-12; 15 & 16) The District has made out a prima facie case for summary judgment. 
The Parents provide the affidavit of [Parent].  In it she references the fact that the parents “signed the consent form” on November 26, 2006. (Webb Aff. #98) However, the District provided a copy of that letter as signed by [Parent]. (Harper Aff., Ex. E) The parents did not check the box indicating that “I give consent for my child to receive special education services.” They left both boxes blank. Further, they crossed out the section of the form that specifically mentioned that if they refused to give their consent, that the District was no longer required to meet the requirements of the IDEA. (Id.) 
The ambiguous and redacted document signed by the parents is not sufficient to provide their consent for their child to receive special education services from the District. Nor does the parent’s unilateral striking of the notice provision change the relevant provisions of the IDEA cited above. The parents were given warning in this form that if they did not give their consent, that the District would not be bound to provide services under the IDEA. It should not be a surprise to them that the District now claims this right in this matter.
In fairness, the parents seem concerned that if they provide consent to the provision of special education services, that they will somehow be barred from contesting disputed issues in the IEP.  That is not the case.  The Parents and the Student may continue to contest disputed sections of an IEP even after an initial consent to receive services, has been received. The Parents were aware of this provision as well, and even cited the language to this effect provided to them by the District. (“Your school district may not use your refusal to consent to one service or activity to deny you or your child any other service, benefit or activity.”) (Parent’s Brief, 1/2/07, p. 2)  


It is hoped that the Parents will provide consent for the District to provide services and register the Student as soon as possible.  The Student would benefit from such services.


 If there remain contested issues after the Parents consent to the provision of services and after the Student registers in the District, we fully expect these issues will be raised at an IEP meeting and /or that a new due process hearing request will be filed.
ORDER


WHEREFORE, IT IS HEREBY ORDERED, that the above-captioned matter be DISMISSED, without prejudice.


Dated at Madison, Wisconsin on January 10, 2007.



STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Jeffrey D. Boldt
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


