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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Marinette School District
	Case No.:  LEA-06-023



ORDER OF DISMISSAL

The parties to this proceeding are:

[Student], by

[Parent]

Marinette School District, by

Attorneys Thomas Shorter and Tom O’Day
LaFollette, Godfrey & Kahn

One E. Main St., 5th floor

PO Box 2719

Madison, WI  53701-2719
Background

On December 13 and 28, 2006, the Department of Public Instruction received requests for a due process hearing under Wis. Stats. Chapter 115, and the Individuals with Disabilities Education Act (“IDEA”) from [Parent] (the “Parent”), mother of [Student] (the “Student”), and referred the matter to the Division of Hearings and Appeals.  The two hearing requests were consolidated into one due process case on January 10, 2007.
Prehearing telephone conferences were held on January 10, 29, and 31, 2007. On January 31, 2007, the District filed a motion to dismiss on the grounds that the Parent had failed to participate in resolution session(s).  During the January 31st prehearing telephone conference, the Parent requested that she have until February 9, 2007, to respond in writing to the District’s motion.  That request was granted, as was the District’s request to file a reply to the Parent’s response by February 12, 2007.  
The Parent filed a response to the motion to dismiss on February 13, 2007.  In her response, the Parent alleged that the District had inappropriately disclosed information related to the parties’ resolution session to the undersigned administrative law judge, citing the federal law rules of civil procedure and that such disclosure would taint the administrative law judge’s impartiality.  The Parent requested that a new administrative law judge be assigned to the case.  
A prehearing telephone conference was held on February 13, 2007, to address the motion to dismiss, as well as the matters raised in the Parent’s response.  The undersigned ruled that the District had not inappropriately disclosed information related to the parties’ resolution session in that resolution sessions are not confidential proceedings under the IDEA.  Further, administrative due process proceedings are not subject to the federal rules of civil procedure.  Because the undersigned administrative law judge’s impartiality is intact, the Parent’s request to have a new administrative law judge appointed to the case was denied.  The parties’ arguments regarding the motion to dismiss were taken under advisement, and the following discussion and order relate thereto.  

Discussion

The District based its motion to dismiss on 34 CFR § 300.510(b)(4) which provides that, “[i]f the LEA is unable to obtain the participation of the parent in the resolution meeting after reasonable efforts have been made (and documented using the procedures in § 300.322(d)), the LEA may, at the conclusion of the 30-day period, request that a hearing officer dismiss the parent’s due process complaint.”

When the IDEA was reauthorized in 2004, Congress added the requirement that parents and school districts participate in resolution sessions prior to due process hearings.  (The IDEA allows resolution sessions to be waived by mutual agreement of the parties, but no such joint waiver occurred in this case.)   The U.S. Senate Committee described the process involved in a resolution session as follows:

The parent will meet with the IEP team to discuss his or her complaint and the specific issues that form the basis of the complaint, and the local educational agency shall have an opportunity to resolve the complaint. ... At the resolution session, a representative who has decision making authority on behalf of the local educational agency must be in attendance . . . S. Rep. No. 108-185, at 38.

Both the Senate and House Committees described the purpose of a "resolution session" as being to increase fairness and to minimize litigation. The Senate Committee stated that: 

The goal of these new provisions is fairness: to be sure that a district is aware of a problem and has a chance to resolve it in a less formal manner before having to spend the time and resources for a due process hearing. The purpose is not to make parents go to another IEP meeting to explain an issue that has already reached an impasse with the district.  S. Rep. No. 108-185, at 39. 
The House Committee expressed concern that: 

Litigation under the Act has taken the less productive track of searching for technical violations of the Act by school districts rather than being used to protect the substantive rights of children with disabilities. This type of litigation breeds an attitude of distrust between the parents and the school personnel rather than working cooperatively to find the best education placement and services for the child. ... After a complaint is filed, a resolution session gives local educational agencies a 30-day opportunity to meet with the parents to address in detail any complaints before a due process hearing may occur. ...  H.R. Rep. 108-77, at 85.  
Further, the U.S. House Committee on Education and the Workforce explained that: 

The Committee is clearly concerned about the level of communication that occurs between a parent and the local educational agency when there is a dispute about the services the child is receiving. The Committee feels that parents and local educational agency officials, in most cases, should be able to easily resolve issues when they are brought to the attention of appropriate individuals within the school system. The bill creates a new concept of the resolution session that is intended to improve the communication between parents and school officials, and to help foster greater efforts to resolve disputes in a timely manner so that the child's interests are best served. ... At that meeting the parent and the school officials should work together to determine the nature of the complaint and to work collaboratively to attempt to resolve the complaint.  H.R. Rep. 108-77, at 114 (2003). 

These excerpts express Congressional intent that parents and school districts participate cooperatively in an informal process to resolve complaints prior to holding due process hearings in order to decrease the amount of litigation under the IDEA. 


In this case, both parties acknowledge that a resolution meeting was held on January 11, 2007.  (Earlier efforts to hold resolution sessions in December 2006 need not be addressed here, as the parties did meet on January 11th, within 15 days of December 28, 2006, the effective filing date of the consolidated case.)   At the resolution meeting, the Parent’s proposed remedies to the issues included in her two due process hearing requests were set forth.  The meeting last over two hours and concluded without the District presenting its position and/or resolutions regarding the Parent’s requested remedies, so another resolution session was scheduled for January 26, 2007.  

On January 23, 2007, the District sent the Parent a list of the proposed remedies that were laid out at the January 11th meeting.  The Parent responded to the District with some additional proposals that she stated had been left off the list.  
At the beginning of the January 26th resolution meeting, the Parent drafted a confidentiality agreement and asked District staff to sign the agreement before she would continue with the resolution meeting.  District staff refused to sign the confidentiality agreement, so the meeting did not continue.  In an electronic mail message sent to the District’s counsel and the undersigned on January 30, 2007, the Parent reiterated that she would not meet in a resolution session without a confidentiality agreement signed by District staff.  The District documented its efforts to schedule a meeting to continue the January 11th resolution session in accordance with legal requirements.
There is no provision in the IDEA that requires resolution sessions to be confidential proceedings or that bestows upon either party the right to demand that the parties sign a confidentiality agreement prior to participating in resolution sessions.   The IDEA does not allow a parent to make participation in a resolution session contingent upon a stipulation of confidentiality.

On February 13, 2007, the Parent expressed an interest in the District providing proposed resolutions to her in writing or in holding the resolution session with an independent third-party facilitator present.  The IDEA contemplates and requires discussion by the parties in a resolution meeting – not a written exchange of proposed resolutions or a mediated/facilitated resolution session with outside parties present.
The meeting that was held on January 11, 2007 essentially constituted half of a resolution session in that the District did not offer its response or proposed resolutions to the Parent’s requested remedies in an effort to resolve the issues.  It was not unreasonable for the meeting to be continued on another date in that the meeting had already lasted over two hours.  I find that the Parent has not participated in good faith resolution with the District as required by the IDEA.  
Congress intended that the parties would cooperatively participate in discussion to attempt to resolve disputes.  In this case, the Parent’s proposed remedies to the issues in dispute were set forth at a meeting, but the Parent refused to continue the meeting at a later date to discuss the District’s proposed resolutions without a confidentiality agreement.  The IDEA does not afford a parent the right to demand that his or her participation in a resolution meeting be contingent upon the District signing a confidentiality agreement.  

ORDER

For the reasons stated, the due process hearing request is dismissed.

Dated at Madison, Wisconsin on February 14, 2007.
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By:







Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.


