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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Superior School District
	DECISION

Case No.:  LEA-07-020





The parties to this proceeding are:


[Student], by

[Parents]

Superior School District, by

Attorney Kenneth A. Knudson

Knudson, Gee & Torvinen, S.C.

1507 Tower Avenue

Superior, WI  54880

PROCEDURAL HISTORY

On May 9, 2007, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parents] (the “Parents”) on behalf of [Student] (the “Student”) against the Superior School District (the “District”) and referred the matter to this division for hearing.  The due process hearing was held on August 13, 2007, and the record closed on September 10, 2007.  The decision is due by September 25, 2007.

ISSUES

1. Has the District denied the Student a free, appropriate public education (FAPE) during the 2006-2007 school year by not providing an aide, booster seat, and shoulder strap for the Student on the regular school bus?

2. Has the District failed to provide the Student with appropriate speech and language services, pursuant to her current IEP, to meet her individual needs?

3. Are the academic goals in the Student’s current IEP not challenging enough to meet her individual needs and provide her with a FAPE?

4. Has the District denied the Student a FAPE by not providing a one-to-one aide for the Student throughout the school day?

5. Has the District failed to implement the daily log provision in the Student’s IEP so that the Parents have not received sufficient daily communication about the Student?

6. In order to safely provide the Student with a FAPE, does the District need to provide the Parents with a videotape or camera footage of the Student in the classroom and on the school bus?

7. Is the Student’s placement at Bryant Elementary School inappropriate to meet the Student’s needs and would Four Corners Elementary School be the appropriate placement?

FINDINGS OF FACT

1. The Student is a xxx-year-old child (d.o.b. xx/xx/xx) diagnosed with Down Syndrome who attended first grade at Bryant Elementary School in the District during the 2006-2007 school year.  (Ex. 1)  

2. Bryant Elementary is the Student’s neighborhood or “home” school that she would attend if nondisabled.  (Tr. 68, 155) 

3. Bryant Elementary School provides instruction to regular education and special education elementary students in the District.  (Ex. 85)  When it was built, it was designed specifically to house the District’s elementary cognitive disabilities severe (CDS) program.  (Tr. 120)  Consequently, it is completely accessible and has a specialized CDS classroom with a cooking center and living skills opportunities area, a modified changing room, and larger bathrooms.  (Tr. 7-9, 85, 120)  

4. In addition to the cognitive disabilities (CD) teacher, there are four special education assistants assigned to the CDS classroom at Bryant Elementary.  (Tr. 8, 28-29)  There are nine or ten students in the CDS classroom.  (Tr. 26)  The CD teacher trains the special education assistants and the regular education teachers at Bryant Elementary to work with the CD students.  (Tr. 8-9, 121, 160)

5. The Student does not have a one-to-one aide assigned to her throughout the school day.  (Ex. 1 and 2)

6. Four Corners Elementary is another elementary school in the District.  Four Corners has one special education teacher but does not have a self-contained CDS classroom or a CDS program like Bryant Elementary.  (Tr. 72, 200) 

7. Prior to January 2006, the Student rode a special education school bus, pursuant to her IEP at that time. (Ex. 7 – p. 115, Tr. 165)  Special education school buses generally have seat belts.  (Tr. 167)

8. An IEP meeting was held on January 18, 2006 to review the Student’s IEP and to address the Parents’ request that the Student no longer ride the special education bus.  (Tr. 169, Ex. 7)  At the meeting, the IEP team, including the Parents, determined that the Student no longer required special transportation as a related service.  (Ex. 7 – p. 111)  Since then, the Student has been riding the regular education school bus.

9. The District conducted a three-year reevaluation of the Student in April and May 2006.  As part of the reevaluation, the Student’s CD teacher assessed the Student and determined that the Student has significant delays in the area of cognition.  Based on her assessment, the Student (then 6 years of age) was functioning at a 2 ½-year-old to 3-year-old level in the area of cognition.  (Tr. 12-17, Ex. 1)

10. The Student’s speech and language therapist also assessed the Student during the reevaluation and determined that the Student has significant receptive and expressive language delays.  (Tr. 89, Ex. 1)  The Student was and is not able to verbally communicate with others in an intelligible, consistent manner.  (Tr. 88, Ex. 1 and 2)

11. On May 12, 2006, the District held an IEP meeting to determine the Student’s continuing eligibility for special education, to develop an annual IEP, and to determine placement.  The Parents attended the IEP meeting.  The IEP team determined that the Student continued to need special education and related services and met the eligibility criteria for cognitive disability (CD) and speech and language impairment.  Id.  

12. The IEP team developed an IEP for the Student on May 12, 2006 that was in effect during the 2006-2007 school year, until May 3, 2007, when the IEP team met for the annual IEP review and development.  (Ex. 1 and 2)

13. The Student’s May 12, 2006 IEP contained four annual goals and several benchmarks and short-term objectives.  (Ex. 1) Over the course of the 2006-2007 school year, the Student made progress towards her annual IEP goals but did not master them.  (Tr. 44-45, 49-51)

14. The Student’s current IEP, dated May 3, 2007, contains six annual goals and several benchmarks and objectives.  (Ex. 2)  The six annual goals are related to social studies (increasing gross and fine motor skills to perform functional activities), communication (including using sign language, symbols and verbalizations to communicate), using reasoning abilities related to math concepts, using reading strategies, identifying and describing weather, and language arts (including producing writing).  Id. 

15. Both the Student’s May 12, 2006 IEP and May 3, 2007 IEP provide that the Student will receive 180 minutes of speech and language services per month.  (Ex. 1 and 2)

16. Both the Student’s May 12, 2006 IEP and May 3, 2007 IEP contain daily communication sheets that were completed by staff and sent home to the Parents.  (Ex. 1 and 2, Tr. 161)

17. At the IEP meeting on May 12, 2006, the Parents requested that a permanent seat belt be installed on the regular education school bus for the Student.  (Ex. 2 – p. 92, Tr. 171)  Regular education school buses do not have seat belts on them and are exempt from the seat belt law.  (Tr. 171, 179)  In response the Parents’ concerns about the Student’s safety on the regular bus, the Transportation Director personally rode the Student’s bus, recorded his observations of the Student on the bus, and spoke to the bus driver about her observations of how the Student does on the bus.  (Tr. 173)
DISCUSSION

Transportation
The IDEA and federal regulations require that, to the maximum extent possible, "children with disabilities, including children in public or private institutions or other care facilities, [should be] educated with children who are nondisabled." 34 CFR § 300.114 (a)(2)(i).  

Because the least restrictive environment (LRE) provisions of the IDEA apply to transportation services, school districts must transport children with disabilities, consistent with their needs, to and from school with children who are not disabled to the maximum extent appropriate.  See East Windsor Board of Educ., 20 IDELR 1478 (SEA CT 1994)   In other words, when a disabled student’s transportation needs can be met on a regular education school bus, the student should ride the regular education bus rather than be placed on a special education bus.  See Kenai Peninsula (AK) Borough Sch. Dist., 20 IDELR 673 (OCR 1993).

In this case, the IEP team determined in January 2006 that the Student no longer needed special transportation services and could ride the regular education school bus.  Subsequently, the Parents raised concerns about the Student’s safety on the regular education bus and requested that a permanent seat belt, a booster seat, and an aide be provided to the Student on the regular bus.  
The bus driver testified that the Student has fallen asleep on her bus but that other regular education students also fall asleep on the bus.  (Tr. 190)  The bus driver further testified that the Student does well on her bus and, in her opinion, is safe on the bus and does not need an aide on the bus.  (Tr. 188-191) 

After the Parents raised concerns about the Student’s safety on the regular bus, the District’s Transportation Director personally rode the Student’s bus, recorded his observations of the Student on the bus, and spoke to the bus driver about her observations of the Student who rides in the front seat.  (Tr. 173)  The Transportation Director very credibly testified that, based on all the information he gathered and his expertise in the area, the Student has been safely riding the regular education bus.  (Tr. 179-180)  

The Transportation Director further testified that the industry consensus is that installing seat belts on regular education school buses would defeat the purpose of compartmentalization or passive restraint.  (Tr. 183)  He stated that the compartmentalized design of regular school buses and their soft, high-backed bus seats operate to protect children in the event of impact.  Id.  

Moreover, the Transportation Director testified that a safety vest or safety harness on the regular bus, which the District offered to provide the Student, would operate to provide safety in a manner similar to a shoulder harness and seat belt in a regular car.  (Tr. 177)  The Parents have rejected the District’s offers to provide a safety vest for the Student on the regular bus and to consider placing the Student back on the special education bus.  (Tr. 174, 178)

The evidence on record does not show that the Student requires special transportation services to meet her needs.   It should be noted that, if the Student’s needs could not be met on the regular education bus, it would be appropriate for the IEP team to reconvene and consider offering the Student transportation services on the special education bus.  The District is not obligated to provide an aide, booster seat, and shoulder strap for the Student on the regular school bus.  The Student has been receiving FAPE in the LRE by riding the regular education school bus.

IEP Issues and FAPE

The IDEA requires that all children with disabilities are offered a free, appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).

In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07.  If these requirements are met, no IDEA violation will be found.  Id. at 206-07.  

In this case, there is no allegation that the District failed to comply with the procedural requirements of the IDEA, so the discussion will focus on whether the Student’s IEP was reasonably calculated to provide educational benefit in the areas of concern.

Speech and Language Services

The Student’s current IEP, dated May 3, 2007, as well as her IEP that was in effect for most of the 2006-2007 school year, dated May 12, 2006, provide that she will receive 180 minutes of speech and language services per month.  In addition to providing speech and language therapy to the Student, the speech and language therapist provided training to the other teachers and aides that worked with the Student so that all staff who worked with the Student were able to work consistently with the Student on her communication needs and goals.  (Tr. 90) There was no evidence presented to indicate that the Student did not receive the amount of speech and language services required by the IEPs.  

Both of the IEPs contain annual goals related to communication, including verbalization and the use of symbols and signs.  (Ex. 1 and 2)  The current IEP particularly references sign language as a method of communication that will be worked on with the Student.  (Ex. 2)  The Parents have expressed a preference that the Student’s speech and language services focus more on verbalization and less on sign language.  

The speech and language therapist credibly testified as to why a “total communication approach” is appropriate for the Student, based upon her needs and limited expressive language, and why that approach has been included in her IEP communication goal and benchmarks.  (Tr. 99)  She further testified that, during the 2006-2007 school year, the Student began to independently communicate using sign language and that this was significant progress for her.  (Tr. 97-98)  Similarly, the CD teacher testified that the Student had begun to effectively use sign language during the 2006-2007 school year but had a more difficult time with verbalization.  (Tr. 49-50)  


Based on the credible evidence, I find that the speech and language services included in the Student’s IEPs were reasonably calculated to provide educational benefit and that the District provided the Student with appropriate speech and language services that met her individual needs.
IEP Goals

The Parents have alleged that the academic goals contained in the Student’s current IEP are not challenging enough to meet her educational needs and will not provide her with a FAPE.


The current IEP, dated May 3, 2007, contains six annual goals that are supported by several benchmarks and short-term objectives.  (Ex. 2)  The goals relate to communication, reading, language arts, gross and fine motor skills, reasoning/math concepts, and identifying weather.   Perhaps in response to the Parents’ concerns, some of the goals have been labeled with 
academic titles such as social studies and science, even though they are largely functional in nature and relate specifically to utilizing gross and fine motor skills and being able to identify and describe the weather.


The Student’s CD teacher and speech and language therapist testified that the annual goals in the IEP are appropriate and challenging for the Student.  (Tr. 50-56, 107)  Their professional opinions are supported by the record.  
The Student is a seven-year-old child who is severely cognitively disabled with limited communication skills who needs and receives occupational therapy, physical therapy, and speech and language therapy.  Annual goals that are primarily focused on functional activities and living skills are very appropriate for the Student.  The goals in the Student’s IEP are appropriate and challenging enough to meet her individual needs and are reasonably calculated to provide her with a FAPE.

One-to-One Aide

The IDEA establishes a “basic floor of opportunity” for every child with a disability.  A school district is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Rowley, 458 U.S. at 199-201.  
The Student’s IEP is implemented primarily in the CDS classroom which has four special education aides in addition to the CD teacher.  The staff-to-student ratio is very low because there are only nine or ten students in the CDS classroom.  (Tr. 26)  

The CD teacher testified that the Student has an aide present with her throughout the school environment, including lunch and recess, and that a one-to-one aide would be too restrictive for the Student’s needs.  (Tr. 26)  Moreover, the Special Education Director testified that a one-to-one aide could hamper the Student’s independence.  (Tr. 217-218)   The school principal also testified that the Student is supervised and assisted by staff throughout the school day.  (Tr. 138)

The Parents expressed concerns about the Student’s safety at school without a one-to-one aide, and the record contains information about the Student getting dirty at school and coming home with a bloody cut on her finger.  However, the District does notify the Parents if the Student requires medical care at school.  (Ex. 5, Tr. 241)  

The record does not support a finding that a one-to-one aide is necessary for the Student to attend school safely or for her to receive educational benefit. I find that a one-to-one aide is not necessary for the Student to receive a FAPE and could, in fact, suppress the Student’s potential for independence.  

Daily Log


The Student’s IEPs contain a daily log communication sheet for staff to fill out and send home to the Parents.  (Ex. 1 and 2)  The daily log sheets contain images of daily activities that staff and the Student can circle to communicate to the Parents what the Student did at school, as well as an area for special notes to be added as needed.  (Tr. 64)  The District staff provided these daily log sheets to the Parents, pursuant to the IEPs.  


The Parents have alleged that these daily log sheets do not provide them with sufficient information about the Student on a daily basis.  The mother has indicated that she would prefer staff complete a daily journal to be sent home.  (Ex. 2)  However, the IDEA does not require school districts to provide this level of daily information to parents of children with disabilities.  The District is already providing the Parents in this case with more daily feedback about their child than is legally required.  


The District has implemented the daily log provision pursuant to the Student’s IEPs and has provided the Parents with sufficient daily communication about the Student.

Video or Camera Footage

There is simply no provision in state or federal special education laws that obligate school districts to provide video or camera footage of students with disabilities to parents.  In fact, the privacy rights of students with disabilities likely would preclude districts from providing parents with footage of students at school or on school buses.  See generally  Family Educational Rights and Privacy Act (FERPA).
Moreover, no compelling reason has been provided by the Parents that would justify videotaping the Student at school and/or on the school bus and providing the footage to the Parents.  There is absolutely nothing on the record to support the Parents’ argument that the District needs to provide the Parents with videotape or camera footage of the Student in the classroom and on the school bus in order for the Student to receive a FAPE.
Placement
The IDEA and Wisconsin special education laws require that children with disabilities are educated in the least restrictive environment (LRE).  See 20 USC § 1412 (a)(5); Wis. Stat. § 115.79.  The IDEA's implementing regulations state that, to the maximum extent possible, "children with disabilities, including children in public or private institutions or other care facilities, [should be] educated with children who are nondisabled." 34 CFR § 300.114 (a)(2)(i). 

Moreover, a student with a disability should be placed “as close as possible to the child’s home” and “educated in the school that he or she would attend if nondisabled” unless the student’s IEP requires some other arrangement.  34 CFR 300.116 (b) and (c).
In this case, the District has placed the Student in the CDS program at Bryant Elementary School.  Bryant Elementary is the Student’s neighborhood school which she would attend if nondisabled.

At the hearing, the Parents testified about possibly placing the Student at Four Corners Elementary or another elementary school in the District.  However, Bryant Elementary is the only elementary school in the District with a contained CDS classroom and program.  (Tr. 9, 68)  The Student’s IEP requires that the Student receive special education services in a CDS classroom because of her severe cognitive delays and her need for the high level of assistance and support that is available in the CDS classroom.


The IEP team participants who testified regarding placement, other than the Parents, stated that they believe the CDS program at Bryant Elementary is the appropriate placement for the Student to meet her individual needs and that another elementary school in the District without a CDS program would not be an appropriate placement.  (Tr. 61-62, 68, 107, 202)  


Based upon the Student’s severe cognitive disability and individual needs, it is clear that placement in a CDS program is appropriate and necessary to provide educational benefit to the Student.  Bryant Elementary School is the Student’s neighborhood school, and it has a CDS program that is appropriate for the Student.  Bryant Elementary is the LRE placement for the Student, and it was and is the appropriate educational placement for the Student.

CONCLUSIONS OF LAW

1. The District did not deny the Student a free, appropriate public education (FAPE) during the 2006-2007 school year by not providing an aide, booster seat, and shoulder strap for the Student on the regular school bus.

2. The District did not fail to provide the Student with appropriate speech and language services, pursuant to her IEP, to meet her individual needs.

3. The annual, academic goals in the Student’s IEP are challenging enough to meet her individual needs and provide her with a FAPE.

4. The District did not deny the Student a FAPE by not providing a one-to-one aide for the Student throughout the school day.

5. The District did not fail to implement the daily log provision in the Student’s IEP, and the Parents received sufficient daily communication about the Student.

6. The District does not need to provide the Parents with a videotape or camera footage of the Student in the classroom and on the school bus in order to safely provide the Student with a FAPE.

7. The Student’s placement in the CDS program at Bryant Elementary School is appropriate and meets the Student’s needs in the least restrictive environment; Four Corners Elementary School would not be an appropriate placement for the Student.
ORDER

It is hereby ordered that the due process hearing request is dismissed with prejudice.


Dated at Madison, Wisconsin on September 24, 2007.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


