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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Marshall School District
	DECISION

Case No.:  LEA-07-027




The parties to this proceeding are:


[Student], by
Attorney Lynn Novotnak
Hawks, Quindel, Ehlke, & Perry, S.C.

700 W. Michigan, Ste. 500

Milwaukee, WI  53233

Marshall School District, by
Attorney Joanne H. Curry
Lathrop & Clark LLP

740 Regent St., Ste. 400

P.O. Box 1507

Madison, WI  53701-1507

PROCEDURAL HISTORY

On August 2, 2007, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) that was filed by [Parents] (the “Parents”) on behalf of [Student] (the “Student”) against the Marshall School District (the “District”).  The Department referred the matter to this Division for hearing.  

The due process hearing was held on October 23-24, October 30-31, November 1, December 10, December 17, and December 20, 2007.  The record closed on January 30, 2008.  The decision is due on February 18, 2008.

ISSUE
In March 2007, did the District improperly determine that the Student is no longer eligible for special education and related services under the IDEA?
FINDINGS OF FACT

1. The Student (DOB [DOB]) is a child who has been diagnosed with Ehlers-Danlos Syndrome-hypermobile type (EDS).  EDS is a genetic generalized connective tissue disorder that causes the Student to experience symptoms of joint hypermobility, poor upper body strength and poor postural/trunk stability, chronic and intermittent pain and fatigue, hypotonic muscles, and gastrointestinal problems.  (Ex. 5, 12, 14, 33-36, 39, 40-42, 45, 46, 48)  
2. The Student was diagnosed with EDS in 2004 by Dr. David Bick at the Medical College of Wisconsin and Children’s Hospital of Wisconsin in Milwaukee, Wisconsin.  Since 2004, two of Dr. Bick’s colleagues at the Children’s Hospital of Wisconsin have continued to evaluate and provide treatment recommendations to the Student, specifically Dr. Pamela Trapane, a pediatrician and clinical geneticist, and LuAnn Weik, a genetic counselor.  The majority of Dr. Trapane’s patients are children, and she has many EDS patients.  (Tr. 601-604)
3. The Student has received occupational therapy since 2004 from Susan Kratz, an experienced, private occupational therapist licensed by the State of Wisconsin.  (Tr. 102, 104, 111)

4. The Student’s mother is a licensed special education teacher who is employed by the District. (Tr. 473)

5. The Student began receiving special education and related services through the District’s Early Childhood program in January 2004 when an IEP team evaluated him and determined that he met the eligibility criteria for other health impairment (OHI). (Ex. 24) 

6. The District continued to provide special education and related services to the Student during kindergarten and first grade.  The individualized education programs (IEPs) in effect for the Student during those school years required that he receive adaptive physical education (PE) services, physical therapy (PT), occupational therapy (PT), assistive technology, supplemental aids and services, and program modifications.  (Ex. 25, 26, 29)
7. In May 2006, because of the pain he was experiencing related to EDS, the Student was referred to Dr. Nathan Rudin at the University of Wisconsin School of Medicine and Public Health, Department of Orthopedics and Rehabilitation Medicine.  (Tr. 774)  Dr. Rudin specializes in and is certified in pain medicine.  (Tr. 760)  The Student was Dr. Rudin’s first pediatric EDS patient. (Tr. 860)
8. When the Student began second grade at the start of the 2006-2007 school year, he continued to receive special education and related services pursuant to the IEP developed by the District on January 27, 2006.  That IEP required that the Student receive adaptive physical education, PT, OT, and the use of assistive technology devices, including a floor rocker, a rocking chair, a slant board and other adaptive writing tools, and a tape recorder or flash drive recorder.  The IEP also required that the Student receive various supplemental aids and services and program modifications, including consultation between the adaptive PE teacher and the regular PE teacher prior to each PE class and at least 15 minutes per month of consultation between the physical therapist and occupational therapist and special area teachers.   (Ex. 29)  
9. In November 2006, the Student was having problems decoding words in reading, which was noticed by his second grade regular education teacher (who had also taught the Student in first grade).  In response to the teacher’s and Parents’ concerns about the Student’s reading difficulties, the District began providing the Student with extra reading instruction through its Title One reading program, which is not a special education program.  (Tr. 1719, 1722)
10. In January 2007, the IEP team began a special education reevaluation of the Student.  The District’s reevaluation of the Student included clinical and classroom observation of the Student, review of medical records, parental and teacher input, and standardized testing and assessment.  The Student was assessed by his regular education teacher, the adaptive PE teacher, the occupational therapist, and the physical therapist.  (Ex. 12)
11. During the course of her evaluation of the Student, the physical therapist administered a standardized test to assess his motor skills, with one of its subtests administered by the occupational therapist.  (Ex. 12, p. 33a)  The Student ranked in the 58th percentile, which is the average range for his age, in manual coordination; the 12th percentile, which is the below average range, for body coordination; and the 24th percentile, which is the low average range for strength and agility.  Id.  The physical therapist concluded in her report that “[w]ith his involved medical history, his fragile health status with the high fatigue and poor endurance and the impact of the symptoms of his EDS on his academic performance, it is felt that continued physical therapy intervention is required” and that she “will need to assist in making adaptations and accommodations to activities [for the Student] throughout the school day.”  Id.    
12. In addition to the motor skills subtest that she provided to the physical therapist, the occupational therapist administered two other standardized tests to assess the Student’s visual motor integration and his visual perceptual skills.  (Ex. 12, pp. 34-36)  The Student scored in the average range, overall, on those two assessments.  In her evaluation report, the occupational therapist also included clinical observations and a sensory motor skills profile that she asked the Student’s regular education teacher to complete.  In her report summary and recommendations, the occupational therapist concluded that:
Historically, when [the Student] is in a relatively healthy state, (but will always have symptoms related to his diagnosed EDS), his level of school performance improves.  The standardized testing performed during this 3-year-re-evaluation indicates average performance skills in visual perception, fine manual control, and manual dexterity.  However, it is this therapist’s opinion that [the Student] continues to struggle with attention, his ability to self-regulate his level of arousal/alertness, endurance, has fatigue issues, and the previously stated areas of difficulties which all impact his ability to successfully perform school related activities.  It is recommended Occupation Therapy services be continued to assist in addressing [the Student’s] needs.
Id. at p. 39.
13. The occupational therapist also revised the Student’s OT Treatment Plan in January 2007, which states that: “[o]ngoing concerns, which have impacted his school performance, [have] included low muscle tone (more proximal in shoulder girdle, hip, pelvis and trunk), limited endurance, trunk, strength, and poor postural stability, joint laxity and sensory issues.”  Id. at p. 44.
14. The adaptive PE teacher assessed the Student on January 2, 2008.  She administered a standardized test to assess his gross motor abilities that included two subtests related to locomotor and object control.  On the locomotor portion, the Student scored at the 37th percentile. On the object control portion, he scored at the 63rd percentile.  Id. at p. 27.  The teacher also attached information regarding the Student’s performance on the President’s Challenge Physical Fitness Program to her evaluation report. Id. at p. 31.  The adaptive PE teacher concluded in her report that the Student is in the “average range for his overall gross motor skills” and that he “demonstrates a good grasp of his gross motor capabilities with minimal to no modifications” and “is able to keep up with his peers and participate fully in his physical education class.”  Id. at p. 28.
15. During the hearing, the adaptive PE teacher’s testimony frequently contradicted her evaluation report conclusions that, with minimal to no modifications, the Student’s gross motor skills capabilities allowed him to fully participate in PE class.  For example, the adaptive PE teacher testified that she made various “adaptations” and “modifications” to regular PE for the Student, including “changing the expectations” for an activity and “altering how he had to do the activity,” and that she did “special planning” when necessary so that he could participate in PE activities. (Tr. 1482-83, 1594, 1596-1597, 1644)  The adaptive PE teacher also met with the regular PE teacher once per week to plan for the Student’s participation in PE, and she routinely conferred with the physical therapist about modifying PE activities for the Student.  (Tr. 253, 1479, 1485, 1645, 1669)
16. In her evaluation report, the Student’s second grade regular education teacher concluded that the Student was making progress in second grade.  She stated that he “continues to need extra time to complete many tasks, but overall, he performs at a level expected of a second grader.”  (Ex. 12, p. 41)  The teacher described the modifications and accommodations that were provided to him in class as follows:
It will be important to continue to give him the extra time he needs to complete his work in the classroom setting.  I also believe that the visuals we have in place for [the Student] (personal word wall, number line, etc.) are important for him to continue having this success.  [The Student] does continue to have to work hard at staying focused and “on task” during much of the school day.  His attention tends to wander, especially when he is in his rocker chair on the carpet.  I use a lot of verbal cues to keep him focused and with the group.  I also try to position him closer to me so that he is not in the back of the group and so far away from me and from the information being presented.  With these supports in place, [the Student] is able to demonstrate success in his academics. 
Id. at p. 42.

With regard to pain and fatigue that the Student experiences in class, the teacher wrote:

There are times (usually several times per week) that he mentions his tummy, head, or eye hurting.  This is a big step for [the Student], as he used to be uncomfortable sharing this information with me in the past.  I find that these reports are often during academic time that is more challenging for him.  When he mentions these types of pain, I offer the option of lying on the couch for a few minutes to rest.  Usually after 5-10 minutes of rest time, he appears ready to come back to the group.
Id.    
17. The physical therapist, occupational therapist, and adaptive PE teacher presented their evaluation reports at an IEP team meeting on January 19, 2007.  The regular education teacher and the Title One reading teacher did not present written academic information about the Student at that meeting.  During the meeting, the Parent(s) asked that the meeting be continued at a later time to allow the IEP team to gather more academic information and consider medical reports and evaluations that were to be forthcoming from the Student’s physicians.  (Tr. 949-951)
18. The Student was diagnosed with attention deficit hyperactivity disorder (ADHD)-inattentive type on February 1, 2007 by Dr. Nancy Viscovich of Dean Medical Center, Madison, Wisconsin.  (Ex. 14, Tr. 291)  In her neuropsychological evaluation report of the Student, Dr. Viscovich made several medical and academic recommendations, including many modifications and accommodations to be implemented at school, which she often recommends for children with ADHD to help them benefit educationally.  (Tr. 316-317, 322)
19. On February 22, 2007, Dr. Rudin held a telephone conference with the Student’s Parents, Dr. Viscovich, Dr. Trapane, genetic counselor LuAnn Weik, the Student’s primary pediatrician Dr. Amy Plumb of UW Hospitals and Clinics, and the Student’s private occupational therapist Susan Kratz.  (Ex. 48)  Based upon that teleconference, Dr. Rudin prepared a letter to the District, dated March 10, 2007, to clarify the Student’s “physical and cognitive status” and to make “recommendations for his management at school.”  (Ex. 47)  In the letter, Dr. Rudin stated that “[i]t is the team’s consensus that [the Student] should be able to perform adequately at school if his environment is adapted to meet his complex physical and cognitive/behavioral needs.”  The letter also stated that the team believed the adaptations would necessitate an IEP for the Student.  Id.  
20. On March 16, 2007, Dr. Rudin revised his March 10th letter to state that the decision whether a child needs an IEP is an educational decision rather than a medical decision.  Id.  He revised the letter based upon a phone conversation he had with District staff, including the special education coordinator.  (Tr. 885, 887-88, 1390-91) 

21. It is the professional opinion of both Dr. Rudin and Dr. Trapane that the Student can not fully and safely participate in regular PE class without adaptations or modifications.  (Ex. 22, Tr. 883)

22. Two more IEP meetings were held on March 20 and 21, 2007, for the reevaluation and determination of the Student’s continuing eligibility for special education.  The IEP evaluation report indicates that the IEP team considered Dr. Viscovich’s neuropsychological evaluation of the Student, dated February 1, 2007, and Dr. Rudin’s recommendations for the Student, dated March 10, 2007.  The IEP evaluation report notes that “[s]pecific recommendations concerning physical restrictions and recommendations will be provided to the school by Dr. Rudin following a physcial (sic) examination on 3/28/07.”  The IEP team did not wait for those specific recommendations from Dr. Rudin prior to making an eligibility determination. (Ex. 12 and 46, p. 6-7)

23. On March 20 and 21, 2007, the IEP team determined that the Student did not meet the criteria for OHI and was no longer in need of special education services.  (Ex. 12)  
24. In determining whether the Student met the OHI criteria, the IEP team utilized the OHI eligibility checklist that was developed by the DPI.  The checklist includes four questions that must be answered affirmatively in order for a child to be found to have an OHI.  The four questions are:

1.
Does the student have a health problem?

2.
Is the health problem chronic or acute?

3.
Does the student’s health problem result in limited strength, vitality, or alertness?

4.
Is the student’s educational performance in one or more of the following areas adversely affected as a result?


Pre-academic or academic achievement

Behavioral

Communication



Social/Emotional Development



Adaptive Behavior



Classroom Performance



Motor Skills



Vocational Skills



Other

Id. at p. 18.  
25. Using the OHI checklist, the IEP team determined that:  (1) the Student does have a health problem, namely EDS, and (2) the Student’s health condition is chronic, and (3) the health condition results in limited strength and vitality in the Student.  With regard to the fourth question on the checklist, the IEP team determined that the Student’s health condition does not significantly adversely affect his educational performance in any of the stated areas.  The IEP team noted that he was able to perform “within the average range on standardized and curriculum-based measures” and that, “with modification and accommodations provided by regular education staff, [the Student] is able to demonstrate age-expected success in the regular education curriculum.”  Id. at pp. 18-19.  Because all four questions were not answered affirmatively, the Student did not meet the criteria for OHI. 
26. Because the Student was not identified as having an impairment, the Student could not be found eligible for special education.  Nevertheless, the IEP team proceeded with the eligibility worksheet and answered the question:  “By reason of the impairment(s) identified, does this student need or continue to need special education?”  The IEP team also answered this question in the negative, indicating that the Student’s needs could be “met in regular education as structured” and listed several modifications for the Student that could be made in the regular education program without special education.  Id. at p. 9.
27. The Student does have a health problem, EDS, that is chronic, and it results in limited strength and limited vitality in the Student.  

28. As a result of the Student’s EDS, his ability to fully and safely perform and participate in certain physical activities at school, including regular PE class and recess, is adversely affected.  
29. The Student can not safely engage in unrestricted participation in various activities of the regular PE program and requires special education, including specially designed PE, and related services to meet his unique needs. 
30. The Parents met their burden of proving that the District improperly determined that the Student was no longer eligible for special education and related services in March 2007.

DISCUSSION

The IDEA requires that all children with disabilities are offered a free, appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).

Evaluation Procedures

The IDEA and state special education laws set forth the procedures a school district must follow when evaluating a student for special education.  20 USC §§ 1414(b), 1415; 34 CFR § 300.304; Wis. Stat. § 115.782.  Generally, a school district must reevaluate a child with a disability in accordance with the evaluation procedures before determining that the child is no longer a child with a disability.  Wis. Stat. § 115.782(4).

When conducting an evaluation in Wisconsin, an IEP team must: (1) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parents and information that is related to enabling the child to be involved in and progress in the general curriculum; (2) use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors; (3) use assessments and other evaluation materials for the purposes for which they are valid and reliable, administered by trained and knowledgeable personnel in accordance with any instructions provided by the producer of the assessment materials; (4) assess the child in all areas of suspected disability; and (5) use tools and strategies that directly assist persons in determining the educational needs of the child.  Wis. Stat. § 115.782(2).  

In addition, Wisconsin law requires the IEP team to review existing evaluation data on the child, including evaluations and information provided by the parents, previous interventions and the effects of those interventions, current classroom-based, local, or state assessments, classroom‑based observations, and observations by teachers and related services providers.  Id.  The IEP team is also required to generate assessment and other evaluation measures to produce information related to the student’s present level of academic achievement and developmental needs of the child, and, in the case of a reevaluation, whether the child continues to have such a disability and such educational needs.  Id.  
In the instant case, the IEP team used a variety of technically sound assessment tools that were administered by trained personnel for valid and reliable purposes.  There is no persuasive evidence on the record that the IEP team failed to assess the Student in all areas of suspected disability.  Moreover, the IEP team reviewed a variety of data about the Student, including existing evaluation data, including information provided by the Parents and medical providers.  

The IEP team also produced information related to the Student’s present level of academic achievement.  It is noteworthy, however, that the Student’s academic achievement was often summarized generally as “at grade level” despite the fact that his second grade teacher testified that, even with the many modifications and accommodations she provided, he performed anywhere from low to low average to average.  (Ex. 12, p. 4 and 42, Tr. 1803-04)  
The District’s occupational therapist and the physical therapist generated evaluation information, including clinical observations, related to the Student’s developmental needs. The adaptive PE teacher’s evaluation information tended to focus on whether the Student could perform a skill, including Presidential Fitness Challenge skills, rather than on the developmental needs of the Student.  In light of the Student’s unique physical needs related to his EDS health condition, it would have been appropriate for the IEP team to consider whether the Student could safely perform physical activities when evaluating his developmental needs, rather than focusing so intently on whether the Student’s motor skills had progressed sufficiently to enable him to score in the average range on assessments.  (Ex. 12, Tr. 1555, 1622-23, 1630)
Eligibility Determination

In order to be identified as a child with a disability under the IDEA, an IEP team must determine whether the child meets a two-prong eligibility standard.  A child qualifies for special education and related services if:  (1) the child is determined to be a child with a disability within one of the listed categories of impairment, and (2) if, by reason of the identified impairment, the child needs or continues to need special education and related services.  20 USC § 1401(3)(A); 34 CFR § 300.8(a)(1).  

The DPI has developed a form to assist IEP teams in determining if a student can appropriately be determined to have an impairment under Wis. Stat. Chapter 115 and the eligibility criteria established in Wis. Admin. Code P1 11.36.  The IEP team utilized DPI’s eligibility determination checklist in determining that the Student did not meet the criteria for OHI.  (Ex. 12)  
The checklist contains the following four questions that must be answered affirmatively by the IEP team for a child to be identified as having an OHI:  (1) Does the student have a health problem? (2) Is the health problem chronic or acute? (3) Does the student’s health problem result in limited strength, vitality, or alertness? and (4) Is the student’s educational performance in one or more of the following areas adversely affected as a result?  The performance areas to consider are:  pre-academic or academic achievement, behavioral, communication, social/emotional development, adaptive behavior, classroom performance, motor skills, vocational skills, and other.

Based upon extensive and compelling evidence on the record, it is clear that the Student has a health problem, EDS, that is chronic and that the health condition results in limited strength and limited vitality in the Student.  (See Ex. 5, 12, 14, 33-36, 39, 40-42, 45, 46, 48)  The IEP team correctly answered the first three questions on the OHI eligibility checklist. 

With regard to the fourth question, the IEP team determined that the Student’s educational performance was not “significantly” adversely affected in any of the stated areas.  Several IEP team members testified that the District instructed them that the adverse affect should be “significant” and that the IEP team determined the Student did not need special education because the Student could generally perform in the average range academically.  (Tr. 268, 466, 1409-1410, 1545)  
This determination does not withstand scrutiny for several reasons.  First of all, the DPI eligibility form for OHI, which can be interpreted as the State’s guidance on educational policy and procedure for Wisconsin school districts, does not state that a child’s health condition must “significantly” adversely affect his or her educational performance.  
There is a great deal of credible evidence on the record that the Student’s health condition did, in fact, adversely affect his educational performance.  In their evaluation reports and testimony, the District’s physical therapist and occupational therapist stated that the Student’s health condition adversely affected him in school.  (Ex. 12, Tr. 248)   Moreover, the Student’s physicians and therapists, including the District’s occupational therapist and physical therapist, all believe that the Student experiences pain and fatigue from his EDS and that, when he experiences pain and/or fatigue at school, it can affect his educational performance.  (Ex. 5, 12, 14, 33-36, 40-42, 45, 46, 48; Tr. 48, 112, 242, 446-48, 608, 876, 880-882)   In light of the Student’s health condition and its affect on him, the physicians’ and therapists’ opinions on this topic are credible and persuasive, even though they are not educational professionals.
Despite their stated concerns about the Student’s health condition affecting him in school, the occupational therapist and physical therapist testified that they agreed with the IEP team determination.  However, based upon their testimony, it appears that their agreement with the determination was linked to the IEP team’s focus on the Student’s average academic performance that he achieved with the help of many modifications and accommodations.  For example, the occupational therapist testified that she agreed with the IEP team’s determination that the Student was not in need of special education “[b]ecause the academic team demonstrated that he was performing in low average academic ability.”  (Tr. 466)  The physical therapist testified that she agreed with the IEP team eligibility determination because “[t]hey had [made] significant modifications or accommodations to his programming that (sic) he was functioning quite well.”  (Tr. 268)   
Moreover, the DPI eligibility form for OHI does not instruct the IEP team to consider whether, with modifications and accommodations and adaptations, the child’s educational performance is not adversely affected by his or her health condition.   The Student’s second grade teacher testified that, with the many adaptations and modifications she was providing to the Student, he was performing in the low to low average to average range.  She admitted that she did not know how he would perform academically without those adaptations and modifications.  (Tr. 1803-04)  
Despite the fact that the Student was receiving numerous modifications and accommodations and still managed to achieve only low to average academic results, the IEP team determined that the Student’s health conditions did not adversely affect his academic performance.  The IEP team considered the adaptations and modifications that were provided to the Student in answering the first prong of the eligibility determination, but the question of whether or not a child needs special education and related services is part of the second prong of the eligibility determination.  See 20 USC § 1401(3)(A); 34 CFR § 300.8(a)(1).  


With regard to the Student’s performance of physical activities at school, the adaptive PE teacher testified that whether or not he could perform those skills safely did not have an impact on his eligibility determination.  She further testified that the IEP team did not consider whether the Student could safely perform physical activities or whether performing such activities might worsen his health condition, but she acknowledged that the IEP team could have considered these factors under the “Other” area when determining whether the Student’s EDS adversely affected his educational performance.  (Tr. 1554-55, 1630)
Based on the record as a whole, I find that the Student’s ability to fully and safely perform and participate in certain physical activities at school, including regular PE class and recess, is adversely affected by his EDS.  
Need for Special Education and Related Services


Although the IEP team determined that the Student did not meet the OHI eligibility criteria, thereby effectively ending the possibility of his eligibility for special education, the IEP team proceeded through the eligibility form and considered whether the Student needs special education.  The IEP team determined that the Student did not need special education and that his needs could be met by modifications that did not require special education.  (Ex. 12, p. 9)  I disagree.
There is a preponderance of credible evidence on the record that shows that, because of his EDS health condition, the Student can not safely engage in unrestricted participation in various activities of the regular PE program and that he requires special education, particularly specially designed PE, and related services to meet his unique needs. 


The DPI has issued a policy bulletin to Wisconsin school districts with regard to adaptive physical education that offers the following guidance and definitions related to adaptive physical education and specially designed physical education:
Adaptive physical education is a diversified program of developmental activities, games, sports, and rhythms suited to the interests, capacities, and limitations of students with disabilities who may not safely or successfully engage in unrestricted participation in various activities of the general physical education program.”

As in other areas of the regular education program, adaptations or modifications can be made in physical education to allow a student access to the general curriculum and to meet academic standards.  These adaptations might not require special education and can be provided to any student with or without a disability.

The phrase “specially designed and physical education” is part of the definition of special education found at 34 CFR 300.26 which reads:

(a) General. (1) As used in this part, the term special education means specially designed instruction, at no cost to the parents, to meet the unique needs of a child with a disability, including--* * *

(ii) Instruction in physical education.

* * *

(b) Individual terms defined.  The terms in this definition are defined as follows:

* * *

(2) Physical education—

(i) Means the development of—

(A) Physical and motor fitness;

(B) Fundamental motor skills and patterns; and

(C) Skills in aquatics, dance, and individual and group games and sports (including intramural and lifetime sports); and

(ii) Includes special physical education; adapted physical education, movement education, and motor development.

(3) Specially-designed instruction means adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and 

(ii) To ensure access of the child to the general curriculum, so that he or she can meet the educational standards within the jurisdiction of the public agency that apply to all children.


Information Update Bulletin 02.02, Wisconsin Department of Public Instruction


The adaptive PE teacher testified that the Student no longer required many modifications in regular PE class and did need adaptive PE.  (Tr. 1513, 1541)  However, this testimony lacked reliability because the adaptive PE teacher also testified in detail about many adaptations and modifications that she made for the Student to enable him to participate in PE class.  (Tr. 1482-83, 1594, 1596-1597, 1644) In addition, she testified that she frequently conferred with the physical therapist and the regular PE teacher about how to modify activities for the Student to meet his needs. (Tr. 253)  

The adaptive PE teacher also testified that the Student did not need one-on-one adaptive PE services from her and that the regular education teacher could provide the modifications the Student needed.  However, as defined in the DPI Bulletin above, specially designed PE and/or adaptive PE is not defined as or limited to one-on-one services.  Moreover, according to the DPI, any licensed physical education teacher in Wisconsin can legally teach children with disabilities in regular, modified, adapted or specially designed physical education programs.  See Information Update Bulletin 02.02, Wisconsin Department of Public Instruction.  In other words, receiving PE services from a regular education teacher does not necessarily mean that the services are not specially designed, as implied by the adaptive PE teacher.   

Based upon the adaptive PE teacher’s testimony about the adaptations and modifications she was making to the Student’s PE program and activities, as well as the physicians’ and therapists’ reports and testimony about the Student’s need for adapted and modified physical activities, I find that the Student needs special education, particularly specially designed PE, and related services to meet his unique needs.

The Parents met their burden of proving that the District improperly determined that the Student was no longer eligible for special education and related services in March 2007.

CONCLUSIONS OF LAW

1. In March 2007, the District improperly determined that the Student is no longer eligible for special education and related services under the IDEA.

2. The Student meets the eligibility criteria for the disability of other health impairment (OHI) and, because of that impairment, needs special education and related services.

ORDER

It is hereby ordered that the District reconvene an IEP team forthwith to develop an IEP for the Student that includes the special education and related services necessary to meet his individual needs, based upon his OHI disability. 

Dated at Madison, Wisconsin on February 18, 2008.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:____/S/______________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


