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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [student]
v.

Hudson School District
	DECISION

Case No.:  LEA-08-021





The parties to this proceeding are:


[student], by

[parents]

Hudson School District, by

Attorney Michael Waldspurger

Ratwik, Roszak & Maloney, P.A.

730 Second Avenue South, Suite 300

Minneapolis, MN  55402

PROCEDURAL HISTORY

On August 27, 2008, the Department of Public Instruction (the “DPI”) received a request for a due process hearing from [parents] (the “Parents”) on behalf of [student] (the “Student”) regarding the Student’s education in the Hudson School District (the “District”).  The hearing request was filed under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) and was referred for hearing to the Division of Hearings and Appeals.  The due process hearing was held on October 21 and 22, 2008.  The parties filed post-hearing briefs on November 18 and 19, 2008.  The decision is due on November 26, 2008.

ISSUES

1.  Whether the District had knowledge that the Student is a child with a disability before the       

      behavior that precipitated his expulsion from school; and

2.  Whether the District erred in determining that the Student does not meet the eligibility criteria    

     for other health impairment (OHI) and does not need special education and related services.

FINDINGS OF FACT

1. During the 2007-2008 school year, the Student was 15 years old (date of birth: [date of birth]) and attended tenth grade at Hudson High School in the District.  He has never received special education and related services in the District.  (Ex. 8)  

2. The Student has generally performed at an average level academically, receiving mostly C grades in six, seventh, and eighth grades, although he also received some A’s and some F’s.  (Ex. 15) 

3. The Student was not referred for the Strive program, a regular education program for at-risk students with a history of academic failure, when he entered high school in ninth grade because he was an average student who was not considered at risk.  (Tr. 312) The Student’s grades declined in ninth grade during his first year of high school, when he earned mostly D’s, but also some C’s and F’s.  (Ex. 8, p. 113)   
4. The Student began using alcohol and marijuana in the middle of his eighth grade year, and increased his alcohol and marijuana use in ninth grade, especially on the weekends.  (Tr. 118)  The Student’s father became aware of the Student’s drug use in March 2007.  (Ex. 14)  There is no evidence on the record that District staff were aware of the Student’s drug and alcohol use until the Student’s 10th grade year.  

5. Towards the end of the Student’s 9th grade year, in the spring of 2007, the Student’s father contacted the guidance counselor with concerns about the Student’s academic performance.  (Tr. 299)  The Parent did not mention any concerns about the Student having special education needs and neither the Parent nor the Student mentioned the Student’s alcohol and drug use to the guidance counselor.  (Tr. 299, 303)

6. The guidance counselor met with the Student a couple times and administered the Beck’s Depression Inventory with the Student, which is an instrument commonly used to screen for depression. (Tr. 302-303)  The Student scored in the “severe” range on the inventory, which the guidance counselor believed might warrant a check-up with a medical provider or psychologist. The guidance counselor did not interpret the results as indicating that the Student needed special education services because he deals with many high school students that experience clinical depression but do not qualify for or need special education. (Tr. 306-307) The guidance counselor provided the inventory results to the Parents.  (Tr. 304)

7. The Student’s drug use escalated during the summer of 2007.  The Student left home and used cocaine on a daily basis for some period of time during the summer, as well as using ecstasy, crack cocaine, mushrooms, Vicodin, Ketamine, and over-the-counter medications.  (Ex. 14)  

8. In August 2007, the Student attended a one-month in-patient treatment program at Anthony Lewis Foundation for chemical dependency.  (Ex. 21)  As a result, he missed the first two weeks of his 10th grade school year.  (Tr. 158)

9. In October 2007, the Parents attended a parent-teacher conference with the Student’s regular education biology teacher.  (Tr. 158)  The Parents expressed concerns about the Student catching up on the course work he had missed the first two weeks of school.  They did not mention concerns about the Student having ADHD or depression or needing special education.  (Tr. 159-160)   

10. On November 1, 2007, while in 10th grade, the Student was suspended from school for five days because he was believed to be under the influence of marijuana at school and because he was seen searching a wooded area near school grounds where a bag of marijuana, a lighter, and part of a pen believed to be a makeshift pipe had been found earlier.  (Ex. 21)

11. On November 13, 2007, the Student was suspended for 15 days, pending the outcome of expulsion proceedings, for being under the influence of marijuana at school.  (Ex. 22) 

12. The District held a pre-expulsion conference with the Parents and Student on November 19, 2007.  (Ex. 23)  At the pre-expulsion conference, the Parents did not inform the District that the Student had been diagnosed with depression or ADHD and did not request a special education evaluation of the Student.  (Tr. 376)

13. On December 11, 2007, the District’s Board of Education held an expulsion hearing regarding the Student and issued written Findings and an Order expelling the Student from school until the end of the 2009-2010 school year, with the possibility of early reinstatement at the beginning of the 2009-2010 school year if the Student completes certain specific requirements.  (Ex. 23-25)  

14. At the expulsion hearing on December 11, 2007, the Parents submitted a letter dated December 5, 2007 from psychologist Bradley Nevins, Ph.D., which stated that he had conducted psychological testing of the Student in June 2007 that was “suggestive of Attention Deficit Hyperactivity Disorder, Inattentive Type, Adjustment Disorder with Depressed Mood, Psychoactive Substance Abuse, and possible Oppositional Defiant Disorder.”  (emphasis added, Ex. 9)  The letter further stated that he again provided psychological consultation to the Student on November 28, 2007 and that re-testing revealed 
“moderately severe depression and ongoing problems with ADHD.”  Dr. Nevins asked the District to allow the Student to continue in school, based on his belief that Aderall medication and psychotherapy support would help the Student “remain sober and function more effectively academically and socially.”  (Ex. 9)  
15. The District has not received copies of Dr. Nevin’s June 2007 psychological evaluation of the Student or of his November 2007 consultation with the Student.  (Tr. 380, 598, 600)
16. Dr. Nevin’s letter only suggests psychological diagnoses of the Student and does not specify what type of psychological evaluation or testing he conducted.  It is not apparent from Dr. Nevin’s letter that he considered the Student’s educational records or history or that he appropriately and accurately applied the Diagnostic Statistical Manual (DSM-IV) criteria, which govern psychological diagnoses, when suggesting diagnoses of the Student.  (Ex. 9)
17. The DSM-IV criteria for ADHD require that, in order for an adolescent to be correctly diagnosed with ADHD, he or she would have had some symptoms of ADHD prior to the age of seven.  (Tr. 512-515)  There is no sufficiently reliable evidence on the record indicating that the Student had symptoms of ADHD prior to the age of seven.
18. Prior to the Student engaging in the behavior that resulted in his suspension and expulsion, none of the Student’s teachers or other school staff expressed concerns about a pattern of behaviors by the Student to the District’s Director of Student Services or other supervisory personnel.  (Tr. 164-165, 313, 367, 375-376, 403-404)

19. Prior to the Student engaging in the behavior that resulted in his suspension and expulsion, the Parents had not requested a special education evaluation of the Student and had not expressed written concern to a teacher, supervisory, or administrative staff that the Student was in need of special education and related services.  (Tr. 160, 304, 403-404)

20. On December 21, 2007, the District received a written request from the Parents that the Student be evaluated for a possible emotional disability.  (Ex. 26, Tr. 384-385)  The Director of Student Services contacted the Parents to discuss their request and initiated a special education evaluation of the Student for emotional behavioral disorder (EBD) and specific learning disability (SLD).  The Parents consented to the evaluation. (Ex. 1, 2, 4, Tr. 386)

21. As part of the Student’s evaluation, District staff reviewed the Student’s medical and health records available to them and administered several tests to assess the Student’s cognitive ability and behavior, including depression.  (Ex. 8, Tr. 27, 45-47, 49-50, 82-83, 260, 267-268)  The medical and health records review showed only that the Student had seasonal allergies.  The Student scored in the average range on the cognitive ability tests and in the mild to average range on the behavior/depression assessments.  Id.
22. One of the assessments administered by District staff was the Behavior Assessment System for Children – Second Edition (BASC), which is a technically sound, standardized diagnostic tool.  It is a much more reliable assessment tool than the Beck’s Depression Inventory, which is a screening instrument.  (Tr. 82-83)  On the BASC assessment, the Student scores in the area of depression were in the average range.  (Ex. 8, Tr. 260)
23. On February 1, 2008, the District held an IEP meeting for the evaluation and determination of the Student’s eligibility for special education.  The District determined that the Student did not meet the eligibility criteria for EMD and/or SLD and was not need special education services. (Ex. 8, Tr. 41)

24. On February 1, 2008, the Parents filed an appeal of the Board’s expulsion order with the DPI.  (Ex. 27)  
25. On February 4, 2008, the Parents requested an independent education evaluation (IEE) of the Student.  (Ex. 12)  The District agreed to pay for an IEE of the Student. (Ex. 28, Tr. 389)

26. The Parents selected Mark Bjerke, Ph.D., a clinical psychologist, to perform the IEE, which he completed on April 23, 2008.  (Ex. 14, Tr. 73)  

27. In his report, Dr. Bjerke concluded that there is “no learning disability and no substantiation for the Emotionally and Behaviorally Disturbed programming” but that there is “strong support for the ADHD diagnosis going back at least one year.”  He suggested that the District consider the possibility of the Student’s eligibility for special education under OHI “due to the combination of his Mood Disorder and ADHD.”  He also stated that an “accommodation plan for the ADHD symptoms” could be warranted, but that “success in this regard would of course depend on [the Student’s] sobriety and compliance with mental health treatment, secondarily.”  (Ex. 14)

28. In his evaluation, Dr. Bjerke relied, in part, on information he received in a report from Dr. Nevins.  Id.  Dr. Nevins had not prepared a complete evaluation report after his June 2007 consultation with the Student but wrote up a report to provide to Dr. Bjerke’s use in the IEE.  (Tr. 599-600)  The District did not receive a copy of the report prepared by Dr. Nevins.

29. In his IEE report, Dr. Bjerke states that “ADHD, Inattentive Type and Oppositional Defiant Disorder were diagnosed [by Dr. Nevins], in addition to the Dysthymia Disorder and medical issues.”  (Ex. 14, emphasis added)  This information is different than what was contained in Dr. Nevin’s December 5, 2007 letter to the District, in which he stated that results of the Student’s psychological testing were suggestive of certain disorders.  Moreover, Dr. Nevin’s December 5th letter did not mention Dysthymia Disorder.  (Ex. 9)
30. Dr. Bjerke diagnosed the Student with bipolar disorder versus depression, ADHD, cocaine dependence in probably remission, history of polysubstance abuse, oppositional defiant disorder, and emerging antisocial personality traits. (Ex. 14) 
31. Dr. Bjerke’s report does not contain sufficient factual evidence to support all of his conclusions and diagnoses, particularly that the Student has ADHD, the diagnosis of which requires that a child exhibit symptoms of the disorder by the age of seven.  Moreover, Dr. Bjerke’s report does not show that the Student exhibited symptoms of depression and ADHD prior to his drug and alcohol use, which could also trigger such symptoms.  (Ex. 14, Tr. 538-542)
32. Some of the other recommendations included in Dr. Bjerke’s report included:  the Student remain clean and sober from all illegal substances with further drug and alcohol treatment likely to be necessary; individual psychotherapy for the Student; consideration of random drug testing; family counseling; and alternate academic placement in school, rather than the regular education classroom, when the Student is allowed to return to school.  (Ex. 14) 
33. On March 31, 2008, the DPI issued a decision and order affirming the District’s expulsion of the Student.  (Ex. 31)

34. On April 9, 2008, the Parents filed a special education complaint with the DPI alleging that the District:  (1) had not properly identified and evaluated the Student for special education services; (2) had not properly followed special education disciplinary procedures; and (3) had not properly informed the Parents and persons required to make referrals about the District’s special education referral and evaluation procedures.  (Ex. 33)
35. On May 20, 2008, the District and the Parents agreed to engage in mediation to consider the IEE results and whether the Student met eligibility criteria.  (Ex. 36, Tr. 444-445)  The parties did not reach a mediated resolution.
36. On June 9, 2008, the DPI issued a complaint decision, concluding that the District:  (1) had properly evaluated the Student; (2) could not have been deemed to know that the Student was a child with a disability and, thus, was not required to apply special education disciplinary procedures for the Student; and (3) had properly provided notice pursuant to the “child find” legal requirements.  (Ex. 49)
37. On September 9, 2008, the District held an IEP meeting for the IEP team to consider whether the Student met the OHI eligibility criteria. (Ex. 53, Tr. 91)  As part of the eligibility determination, the IEP team considered information from the special education evaluation completed on February 1, 2008, as well as Dr. Nevin’s December 5, 2007 letter and Dr. Bjerke’s IEE report dated April 23, 2008.  (Ex. 17)
38. In determining whether the Student met the OHI criteria, the IEP team utilized the OHI eligibility checklist that was developed by the DPI.  (Ex. 16)  The checklist includes four questions that must be answered affirmatively in order for a student to be found to have an OHI.  The four questions are:

1.
Does the student have a health problem?

2.
Is the health problem chronic or acute?

3.
Does the student’s health problem result in limited strength, vitality, or alertness?

4.
Is the student’s educational performance in one or more of the following areas adversely affected as a result?


Pre-academic or academic achievement

Behavioral

Communication



Social/Emotional Development



Adaptive Behavior



Classroom Performance



Motor Skills



Vocational Skills



Other

Id.
39. On the OHI checklist, the IEP team checked the first three boxes “yes” indicating that:  (1) the Student does have a health problem; (2) the Student’s health condition is chronic; and (3) the health condition results in limited alertness in the Student.  Under the third question, the IEP team noted examples of the Student’s disorganization and inattention, but also stated that “[a] majority of the team members were unable to state whether [the Student’s] limited alertness was the result of illegal drug use, or whether it was the result of a health problem.”  

40. With regard to the fourth question on the OHI checklist, the IEP team checked “no” that the Student’s educational performance in one or more of the areas was not adversely affected, because a majority of the team members were “unable to determine that the students (sic) educational performance was adversely affected by ADHD, Depression and a Mood Disorder.”  Id.  Because all four questions were not answered affirmatively, the Student did not meet the eligibility criteria for OHI. (Ex. 16 and 17)
41. Several members of the IEP team agreed to answer questions one, two, and three on the OHI checklist affirmatively because: (1) they took Dr. Nevin’s letter and Dr. Bjerke’s report “at face value”; (2) they tended to “err on the side of the Student” and to agree with the Parents; and/or, (3) they wanted to “move the process along.”  (Tr. 91-95, 98, 122, 172-174, 269-273, 425-426) 
42. The preponderance of the credible evidence on the record does not show that the Student has a health problem that is chronic or acute, that results in limited strength, vitality, or alertness, and that adversely affects his educational performance.  

43. The Student does not meet the special education eligibility criteria for OHI.

44. Dr. William Dikel, M.D., is a knowledgeable child psychiatrist who has extensive experience working with adolescents with chemical dependency and who has reviewed many diagnoses of other psychiatric professionals.  (Tr. 502-506)  He provided extremely credible testimony at the hearing.
DISCUSSION

Burden of proof


The U.S. Supreme Court has ruled that the burden of proof in an administrative special education hearing challenging is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

Knowledge of Disability

A student who has not been determined to be eligible for special education and related services and who has engaged in behavior that violated a code of student conduct, may assert any of the protections provided for in this part if the school district had knowledge that the student was a child with a disability before the behavior that precipitated the disciplinary action occurred.  See 34 CFR § 300.534 (a).
A school district must be deemed to have knowledge that a child is a child with a disability if before the behavior that precipitated the disciplinary action occurred:  (1) the parent of the child expressed concern in writing to supervisory or administrative personnel of the school district, or a teacher of the child, that the child is in need of special education and related services; (2) the parent of the child requested a special education evaluation of the child; or (3) the teacher of the child, or other personnel of the school district, expressed specific concerns about a pattern of behavior demonstrated by the child directly to the director of special education of the agency or to other supervisory personnel of the district.  See 34 CFR § 300.534 (b) (1) – (3).

In this case, the Parents had not expressed concerns to District staff that the Student was in need of special education and related services prior to the behavior that resulted in the Student’s suspension and expulsion.  Likewise, the Parents had not requested an evaluation of the Student prior to the behavior that resulted in his suspension and expulsion.  
The Parents argued at the hearing that the District had not advised them of their rights under special education law prior to the imposition of disciplinary measures.  Because the District had no reason to believe that the Student was a child with a disability prior to the behavior that resulted in disciplinary measures, the District had no reason or legal obligation to advise the Parents of their right to request an evaluation or a due process hearing.  The District had complied with the legal obligation to publish “child find” information in the District’s public arena in which the Parents resided.  (Ex. 30, 38, Tr. 391-392)


In addition, none of the Student’s teachers and other District staff had expressed specific concerns to the Director of Student services or other supervisory personnel about a pattern of behavior by the Student.  The experienced and concerned guidance counselor who administered the Beck’s Depression Inventory very credibly testified that he did not believe the results of the inventory indicated that the Student needed special education services (Tr. 306-307, 332) 


The Student’s 10th grade biology teacher has been a member of the Hudson High School’s student-teacher assistant team (STAT) for three years, and she has referred other students for special education evaluations.  (Tr. 164)  She credibly testified that, while the Student performed below average in her class, she did not believe he needed special education services.  (Tr. 161-163, 165) She stated that she believed the Student was able to do the class work, but his study skills were low and he appeared to be unmotivated and did not put forth effort.  (Tr. 162-163, 167-169) She further testified that she did not observe any pattern of behavior by the Student that caused her to believe he needed special education services.  (Tr. 165) 


Based on the evidence on the record, the District did not have knowledge that the Student was a child with a disability prior to the Student’s behavior that resulted in suspension and expulsion.  
Eligibility Determination

In order to be identified as a child with a disability under the IDEA, an IEP team must determine whether the child meets a two-prong eligibility standard.  A child qualifies for special education and related services if:  (1) the child is determined to be a child with a disability within one of the listed categories of impairment, and (2) if, by reason of the identified impairment, the child needs or continues to need special education and related services.  20 USC § 1401(3)(A); 34 CFR § 300.8(a)(1).  
As part of the OHI eligibility determination in September 2008, the IEP team appropriately considered information from the special education evaluation completed on February 1, 2008, as well as Dr. Nevin’s December 5, 2007 letter and Dr. Bjerke’s IEE report dated April 23, 2008.  (Ex. 17)  During the February evaluation, the IEP team used a variety of assessment tools to gather relevant developmental and academic information, including information provided by the parents, and had knowledgeable personnel administer technically sound and reliable instruments to assess the relative contribution of cognitive and behavioral factors. The IEP team also reviewed existing data on the Student, including information provided by the parents and teachers.  The IEP team’s evaluation complied with the procedures set forth in state and federal special education laws and regulations.  (Ex. 8, see also 20 USC §§ 1414(b), 1415; 34 CFR § 300.304; Wis. Stat. § 115.782)  
During the OHI eligibility determination, the IEP team utilized DPI’s eligibility determination checklist in determining that the Student did not meet the criteria for OHI.  (Ex. 16)  The checklist contains the following four questions that must be answered affirmatively by 
the IEP team for a child to be identified as having an OHI:  (1) Does the student have a health problem? (2) Is the health problem chronic or acute? (3) Does the student’s health problem result in limited strength, vitality, or alertness? and (4) Is the student’s educational performance in one or more of the following areas adversely affected as a result?  The performance areas to consider are:  pre-academic or academic achievement, behavioral, communication, social/emotional development, adaptive behavior, classroom performance, motor skills, vocational skills, and other.

Although the IEP team answered the first three questions on the checklist affirmatively, the testimony of some of the team members at the hearing indicated that their reasons for doing so were inappropriate and/or inadvisable.  For example, several staff members testified that they answered questions one and two affirmatively because they took Dr. Nevin’s letter and Dr. Bjerke’s report “at face value,” even though they did not have other credible evidence supporting a finding that the Student had ADHD or depression and apparently did not really agree with the psychologists.  (Tr. 91-93, 172, 269-270, 425)  They also testified that they answered question three affirmatively based upon the Parents’ opinion or simply to move the process along.  (Tr. 95, 173, 271-272, 426)
  Dr. Nevins only suggested diagnoses of the Student in his letter to the District, which is insufficient to establish that the Student has a chronic or acute health condition.  (Ex. 9)  He apparently prepared a report to Dr. Bjerke that may have contained actual diagnoses, but that report is not part of the record in this matter.  Neither Dr. Nevins nor Dr. Bjerke testified at the hearing.

As for Dr. Bjerke’s report, his diagnoses of the Student are suspect for several reasons, including lack of sufficient facts in his report to support his conclusions and diagnoses.  For example, Dr. Bjerke did not establish in his report that the Student had symptoms of ADHD prior to the age of seven.  (Ex. 14)  In his testimony, Dr. Dikel explained that, if an adolescent such as the Student did not have some symptoms of ADHD prior to the age of seven, then the adolescent could not properly be diagnosed with ADHD under the DSM-IV criteria for ADHD.  (Tr. 512, 515)  Dr. Dikel credibly testified that any ADHD symptoms exhibited by the Student would instead be attributable to some other source, such as drug or alcohol abuse, cognitive problems, bipolar symptoms, etc.  (Tr. 512) 
Moreover, Dr. Dikel credibly testified that Dr. Bjerke’s diagnoses of ADHD and Oppositional Defiance Disorder (ODD) are unreliable because there is no data in his report or elsewhere that shows that the Student exhibited symptoms of ADHD and ODD prior to his drug use, which could also trigger such symptoms.  (Ex. 14, Tr. 538-545)  

In addition, Dr. Dikel accurately pointed out that Dr. Bjerke’s statement in his report that the Student’s symptoms of depression have been in the severe range for at least a year is unsubstantiated.  (Ex. 14, Tr. 541)  In fact, on the BASC assessment that was administered as part of the District’s evaluation of the Student in February 2008, the Student scored in the average range in the area of depression.  (Ex. 8, Tr. 260)  The BASC assessment is a technically sound, standardized diagnostic tool.  Id.
The IEP team should have answered all of the questions on the OHI checklist based upon their own informed opinions as experienced, trained education professionals who had assessed the Student and considered the credible data and information available to them, rather than accepting diagnoses “at face value” or simply agreeing with the Parents in order to move the process along if they, in truth, did not agree with the Parents’ opinion.  At the hearing, some of the District staff members of the IEP team acknowledged that these were not good reasons to have answered questions on the OHI checklist affirmatively.  (Tr. 122, 271-272)
Ultimately, however, the District correctly determined that the Student does not meet the four criteria necessary for OHI and does not need special education and related services.  (Ex. 16, 17)  The majority of the IEP team appropriately and justifiably concluded that they could not determine, given the uncertainty of the Student’s substance abuse, that the Student’s educational performance was adversely affected by ADHD, depression and a mood disorder.  
The credible evidence on the record does not show that the Student has a health problem that is chronic or acute, that results in limited strength, vitality, or alertness, and that adversely affects the Student’s educational performance.  The Student does not meet the OHI eligibility criteria and does not need special education and related services.
CONCLUSIONS OF LAW

1. The District did not have knowledge that the Student was a child with a disability before the behavior that precipitated his expulsion from school.
2. The District did not err in determining that the Student does not meet the eligibility criteria for other health impairment (OHI) and does not need special education and related services.

ORDER


IT IS HEREBY ORDERED that the due process hearing request in this matter is dismissed with prejudice.


Dated at Madison, Wisconsin on November 26, 2008.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


