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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[Unnamed] School District
	DECISION

Case No.:  LEA-08-030




The parties to this proceeding are:


[Student], by
Attorney Jeffrey Spitzer-Resnick
Disability Rights Wisconsin

131 W. Wilson, Suite 700

Madison, WI  53703

[Unnamed] School District, by
Attorney Daniel J. Chanen
Davis & Kuelthau

300 N. Corporate Dr., Suite 150

Brookfield, WI  53045-5804

PROCEDURAL HISTORY

On December 23, 2008, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) that was filed by Attorney Jeffrey Spitzer-Resnick on behalf of [Parent] (the “Parent”) and [Student] (the “Student”) against the [Unnamed] School District (the “District”).  The Department referred the matter to this Division for hearing.

The due process hearing was held on February 24 and 25, 2009, and the record closed on March 30, 2009.  The decision is due by April 8, 2009.

ISSUES

1. Did the District improperly expel the Student from school on October 10, 2008, because the behavior that resulted in the expulsion was, in fact, a manifestation of his disability?

2. Has the District provided the Student with inadequate educational services since his expulsion from school?

3. Has the District failed to fully implement the Student’s post-expulsion IEP?

FINDINGS OF FACT

1. The Student is a 13-year-old child with an emotional behavioral disability in need of special education and related services who resides in the District.  
2. At the beginning of the 2007-2008 school year, when the Student entered 7th grade, he was placed in the middle school’s at-risk program.  District staff referred him for the program because of his “family background,” specifically the sudden death of his father on December 20, 2003 and his older brother’s suicide on August 10, 2007, which resulted in him having no strong male role model in his home.  (Tr. pp. 352-353)

3. On February 14, 2008, the middle school’s associate principal referred the Student for a special education evaluation, but the Parent did not consent to the evaluation at that time.  (Ex. 16)  Although school staff implemented strategies in the regular education environment to deal with the Student’s behavior problems, his behavior worsened throughout the 2007-2008 school year.  (Ex. 1, Tr. 204-205, 316-317)
4. The Student was evaluated by and began receiving psychotherapy services from therapist Greg Henderson on February 19, 2008, following a 72-hour emergency detention of the Student at Winnebago Mental Health Institute for having suicidal thoughts.  The therapist diagnosed the Student as having adjustment disorder with mixed disturbance of emotions and conduct, triggered by his brother’s suicide and his father’s death, with a serious to moderate level of impairment.  (Ex. 11, Tr. 98-100)  The therapist has had 10 one-hour psychotherapy sessions with the Student.  (Tr. 116)  The therapist met with school staff in the spring of 2008 to discuss the Student and his needs.  (Tr. 115)
5. Greg Henderson is a licensed clinical social worker with a Master’s Degree from the University of Wisconsin-Madison who practices with and under the supervision of Dr. Beth Rogers Doll at Doll and Associates clinic in Fond du Lac, Wisconsin. He has been providing inpatient and outpatient psychiatric therapy to adolescents, families, and adults for 15 years.  (Ex. 10, Tr. 96-97)

6. In May 2008, the District referred the Student to the School Board for expulsion on the basis of his “repeated refusal or neglect to obey school rules.”  On May 19, 2008, the School Board held an expulsion hearing and ordered that the Student be expelled immediately until the age of 21, with the expulsion held in abeyance provided that:  (1) the Parent consent to a special education evaluation of the Student, and (2) the Student qualifies for special education, and the misconduct is found to be a manifestation of his disability or due to an inappropriate IEP or placement.  (Ex. 2)
7. The Parent consented to the special education evaluation, and on June 3, 2008, the IEP team met and determined that the Student met the eligibility criteria for an emotional behavioral disability (EBD) and was in need of special education and related services.  (Ex. 6)  The IEP team also determined that the Student’s misbehaviors were a manifestation of his EBD disability.  (Ex. 13)  

8. In determining that the Student met the criteria for an EBD disability, the IEP team agreed that the Student exhibits “social, emotional, or behavioral functioning that so departs from generally accepted, age appropriate ethnic or cultural norms that it adversely affects [his] academic progress, personal adjustment, and classroom adjustment.”  (Ex. 6) 
9. In addition, the IEP team determined that the Student displays:  (1) an inability to develop or maintain satisfactory interpersonal relationships; (2) inappropriate affective or behavioral response to a normal situation; (3) pervasive unhappiness, depression, or anxiety; and (4) other inappropriate behaviors that are so different from children of similar age, ability, educational experiences and opportunities that the child or other children in a regular or special education program or negatively affected.  The IEP team further determined that the Student demonstrates “severe, chronic, and frequent behavior that is not the result of situational anxiety, stress or conflict” and that the Student’s “behavior described occurs in school and in at least one other setting.”  Id.
10. As part of the evaluation process, the Student, the Parent, and three of the Student’s teachers completed the Behavior Assessment System for Children, Second Edition (BASC-2) inventory, which provides information about the Student’s behavioral and social/emotional functioning.  The Student’s responses indicated that he had no concerns regarding his own behavioral and social/emotional functioning.  The Parent’s responses indicated that she had significant concerns about the Student’s conduct problems, anxiety, depression, somatization, and attention problems.  The teachers’ responses indicated significant concerns about the Student’s functioning in the following areas:  hyperactivity, aggression, conduct problems, attention problems, atypicality, adaptability, social skills, leadership, study skills, and functional communication.  Id.
11. The Evaluation Report noted that the Student’s records show an arrest in April 2006 for a weapons violation and an arrest in May 2006 for disorderly conduct.  Id.
12. The IEP team also developed an initial individualized education program (IEP) and placement for the Student on June 3, 2008.  Id.

13. In describing the Student’s present level of academic achievement and functional performance in the IEP, the IEP team stated that the Student is “a very bright young man” with very disruptive behavior who is receiving failing grades because he often does not complete or turn in his school work.  Id.
14. The IEP and Placement Offer stated that the Student would attend school for four hours in the mornings only and would receive special education services in the EBD classroom in his core subjects of math, English, science and history.  Id.  The June 3, 2008 IEP does not contain any written information about the Student attending school full-time in the future, but IEP team members testified that they discussed this possibility at the IEP meeting.  (Tr. 441)  

15. The effective dates of the IEP were June 3, 2008 to June 2, 2009.  The Parent consented to the provision of special education services and initial placement on June 26, 2008.  Id.  
16. Shortly after the beginning of the 2008-2009 school year, when the Student was in 8th grade, the Parent asked the District to hold an IEP team meeting to discuss a date when the Student would be able to return to school full-time.  (Tr. 211-212) On September 9, 2008, the IEP team met and discussed the possibility of the Student attending school for full days if the Student was able to maintain positive behavior in school for three or four weeks.  The IEP team planned to reconvene again on October 1, 2008.  (Ex. 4 and 26)
17. On or about September 18, 2008, District staff learned that the Student had been involved in vandalizing the home of the high school principal during the summer.  As a result of the Student’s participation in the vandalism, the District suspended the Student as of September 19, 2008 and sent the Parent a Notice of Expulsion on September 24, 2008.  (Ex. 4, Tr. 277-278)

18. The vandalism of the high school principal’s home involved the Student and three other boys egging, toilet papering, and spray painting a penis and the word “billy” on the home.  The vandalism occurred on August 10, 2008, which was exactly one year after the Student’s older brother had committed suicide on the front lawn of the Student’s home.  (Tr. 215)
19. The Student had been at home all day on August 10, 2008 with family and friends at a get-together held for the one-year anniversary of his older brother’s death.  (Tr. 32, 77, 216) He initially denied his involvement in the vandalism, but later admitted that he had gotten a telephone call from a friend and two older boys inviting him to go throw eggs and toilet paper at a school administrator’s house.  (Ex. 17, 215-216)   According to the middle school principal who investigated the incident, the Student initially said “no way” to the other boys because he didn’t want to get in trouble, and the other three boys identified the Student as the lone spray painter.  The two older boys drove the four boys to the high school principal’s home.  Id.  
20. On September 30, 2008, the IEP team conducted a manifestation determination and determined that the Student’s vandalism behavior was not a manifestation of his EBD disability.  (Ex. 8)  
21. In determining that the Student’s behavior was not caused by or did not have a direct and substantial relationship to the Student’s disability, the IEP team stated that:

[The Student] displayed a pattern of behaviors during the 2007-08 school year which included defiance towards school staff and disruptive classroom behaviors.  Although his behaviors gained peer attention, [the Student’s] behaviors were also influenced by his anger, depression, and family issues.  [The Student] does not have any documented instances of vandalism or revenge in his behavioral records.

[The Student’s] act of vandalism towards a school employee’s house was substantially different from the pattern of behaviors that he displayed at school.  The purpose of his behaviors in school was to gain peer attention and in response to his anger, depression, and family issues.  He did not attempt to seek attention from others through his act of vandalism.

[The Parent] stated that [the Student] never previously engaged in acts of vandalism and that his past behaviors were ones of defiance.

Id.  

22. On September 30, 2008, the Parent had asked that the manifestation determination meeting be reconvened at a later date so she could have an advocate attend the meeting with her.  The IEP team stopped the meeting but reconvened at 11:00 a.m. that day, as they were advised that the manifestation determination had to be completed that day because the expulsion hearing was going to be held that night.  (Ex. 8, Tr. 274-275, 381, 444-445)  The Parent did not attend the remainder of the meeting commencing at 11:00 a.m.  (Ex. 8)
23. The members of the IEP team that met on September 30, 2008 were:  the Student and Parent (the first meeting only), the middle school principal, the special education teacher, a regular education teacher, the guidance counselor, and the Director of Pupil Services.  (Ex. 8, Tr. 360-362)   The school psychologist was not a member of the IEP team that conducted the manifestation determination.  (Ex. 8, Tr. 180)  
24. On September 30, 2008, the School Board held an expulsion hearing and ordered that the Student be expelled from District schools effective immediately and until his 21st birthday.  (Ex. 18)  The expulsion order was signed and dated on October 10, 2008.  Id.  

25. On October 14, 2008, the IEP team met to develop a post-expulsion IEP and placement offer for the Student.  The IEP provided that the Student would receive two hours of instruction from a special education teacher two days per week at the public library.  (Ex. 4, Tr. 44)  The District did not begin providing services pursuant to the Student’s post-expulsion IEP until October 20, 2008. (Tr. 279)

26. The District did not provide any educational services to the Student from September 19, 2008 to October 20, 2008.  (Tr. 277-278)  The District violated the law by not providing the Student with any educational services following his 10th day of suspension on October 2, 2008 until October 20, 2008.
27. At the Parent’s request, the IEP team reconvened on November 14, 2008, to reconsider the manifestation determination.  The Parent attended the meeting with an advocate and provided the IEP team with a letter from the Student’s pediatrician Dr. Beerends in which the doctor stated that the Student “has had significant difficulties with post-traumatic stress disorder.”  (Ex. 5)  In addition, the Student’s therapist Greg Henderson appeared at the meeting by telephone and informed the IEP team that he believes the Student experiences post-traumatic stress disorder related to his father’s death and his older brother’s suicide on the front lawn of the home.  The therapist informed that IEP team that he believes there is direct correlation between the Student’s disorder and emotional problems and his acting out and engaging in vandalism on the one-year anniversary of his brother’s suicide.  (Ex. 5 and 28, Tr. 106-110)  With the exception of the Parent and the advocate, the IEP team did not change its earlier determination that the Student’s misbehavior on August 10, 2008 was not caused by or had a direct and substantial relationship to his disability.  (Ex. 28)
28. In response to a request from the Parent and her advocate, the District increased the amount of educational services it provided to the Student from two hours two days per week to two hours four days per week at the public library, effective January 12, 2009.  (Ex. 7, Tr. 294)

DISCUSSION

Burden of proof


The U.S. Supreme Court has ruled that the burden of proof in an administrative special education hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   Here, the Parent and Student are challenging a manifestation determination and expulsion, as well as a post-expulsion IEP.  As the complainants in this matter, the burden of proof is on the Parent and Student.  

Manifestation Determination


The IDEA and the related federal regulations set forth the standard that local education agencies must follow in order change the placement of a special education student for disciplinary reasons.   In accordance with 34 CFR § 300.530, a local education agency must conduct a manifestation determination prior to expelling a child with a disability for violating school rules.  The relevant regulations state:
(1)  Within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct, the LEA, the parent, and relevant members of the child’s IEP Team (as determined by the parent and the LEA) must review all relevant information in the student’s file, including the child’s IEP, any teacher observations, and any relevant information provided by the parents to determine – 

(i)  If the conduct in question was caused by, or had a direct and substantial relationship to, the child’s disability; or

(ii)  If the conduct in question was the direct result of the LEA’s failure to implement the IEP.

(2)  The conduct must be determined to be a manifestation of the child’s disability if the LEA, the parent, and relevant members of the child’s IEP Team determine that a condition in either paragraph (e)(1)(i) or (1)(ii) of this section was met.

34 CFR § 300.530 (e) (1)-(2)


Here, the Parent and Student argue that the Student’s conduct that resulted in his expulsion was caused by or had a direct and substantial relationship to the Student’s EBD disability and post-traumatic stress disorder and that the District erred in its manifestation determination.  For the reasons stated below, I find that the Parent and Student met their burden of proving by a preponderance of the credible evidence that the Student’s conduct that resulted in his expulsion was caused by or had a direct and substantial relationship to his EBD disability and post-traumatic stress disorder and that the District erred in its manifestation determination.


An administrative law judge must give due weight to the opinions of school officials and may not substitute her own opinion for the opinions of the educational experts.  See Sch. Dist. of Wis. Dells v. Z.S., 184 F. Supp.2d 860 (W.D. Wis. 2001), aff’d, 295 F.3d 671, 676 (7th Cir. 2002).  Due weight has been given to the opinions and testimony of school officials and staff in this matter, as detailed below.  However, the testimony of school staff indicates that the IEP team did not consider all relevant information about the Student in conducting the manifestation determination and that some of the information relied on by the IEP team was contradicted by or was in conflict with other information about the Student and/or the incident on August 10, 2008.  Moreover, the convincing expert testimony of therapist Greg Henderson that the Student’s conduct on August 10, 2008 was directly related to his disability and post-traumatic stress disorder was not credibly rebutted by the District.  
Therapist Greg Henderson is a licensed clinical social worker with 15 years of experience providing psychotherapy services to adolescents, adults and families.  He first evaluated and began offering psychotherapy services to the Student in February 2008.  He had 10 one-hour therapy sessions with the Student, as well as at least one private session with the Parent.  The therapist met with school staff in the spring of 2008 to discuss the Student and his needs.  He also participated by telephone in the second manifestation determination meeting held on November 14, 2008.  The District’s argument that the therapist’s experience with the Student is limited is unconvincing and unsupported by the record.

The therapist offered credible testimony that the Student suffers from post-traumatic stress disorder related to the sudden death of his father and the suicide of his brother on the family’s front lawn.  He further convincingly testified that the Student’s conduct on the anniversary of his brother’s death on August 10, 2008 was directly correlated to his disability and post-traumatic stress disorder.  The therapist opined that the Student’s misbehavior on August 10, 2008 was related to the reoccurrence of the trauma he was experiencing and that it came out through his acts of vandalism.  (Tr. 110)  He also testified that post-traumatic stress disorder falls under the umbrella of the Student’s adjustment disorder.  (Tr. 108)  

The District did not offer any expert psychological testimony at the hearing, and the school psychologist was not a member of the IEP team that conducted the manifestation review in September and November 2008.  The District’s argument that the therapist made a “snap decision” with regard to the Student suffering from post-traumatic stress disorder is refuted by the evidence on record.  The therapist very credibly testified that he had earlier referenced post-traumatic stress disorder in his working progress notes of therapy sessions with the Student.  (Tr. 108-109)  In addition, the therapist’s testimony regarding the Student suffering from post-traumatic stress disorder was consistent with his letter to the District dated September 30, 2008 and with his telephone conversation with the IEP team on November 14, 2008.  (Ex. 5, 28)  
Although the therapist’s diagnosis of post-traumatic stress disorder was not known at the time of the misconduct and the first manifestation determination, it is admissible and credible evidence that is relevant to the determination of whether the Student’s misconduct was a manifestation of his disability.  See Richland Sch. Dist. v. Thomas P., 32 IDELR 233 (W.D. Wis. 2000).   

The school personnel testified that they disagreed with the therapist about the Student’s misconduct being related to his disability and post-traumatic stress disorder based on their own experience observing the Student in school, on their experience as educators, and because the therapist saw the Student as a follower rather than a leader.  (Tr. 281-282, 322, 336-337, 370-372)  The school personnel’s testimony did not effectively rebut the therapist’s professional opinion regarding the Student’s mental health diagnosis and disability and did not persuade this hearing officer to discredit his testimony and opinion.  Moreover, the Director of Pupil Services testified that she does believe the Student’s misconduct on August 10, 2008 was influenced by his emotional state that night.  (Tr. 470)

Most of the school personnel that participated in the manifestation determination testified that they did not believe that the Student’s misbehavior on August 10, 2008 was caused by or did not have a direct and substantial relationship to his disability because they viewed it as different than the misbehaviors he displayed at school and very different than the reasons that led them to identify him as having an EBD disability.  (Tr. 219, 319, 363, 448-449)  Specifically, the school personnel testified that, at school, they saw the Student act as a leader who was seeking attention from peers and adults and who acted defiantly towards authority figures.  (Tr. 220, 319, 446)  They testified that the misbehavior on August 10, 2008 was different because the Student did not initiate the vandalism and was a follower of the other boys and because the Student was secretive about the incident and did not initially admit his involvement.  (Tr. 220-222, 319, 331)
Upon review, the reasons given by school personnel in support of the manifestation determination are in conflict with or contradicted by other credible evidence on the record.  For example, school staff placed a great deal of emphasis on the Student being a leader at school and relied on that factor in determining that his behavior on August 10, 2008 was not related to his  disability.  However, the June 3, 2008 Evaluation Report stated that, on the BASC-2 inventory, the Student’s teachers reported significant concerns about the Student’s functioning in the area of leadership.  (Ex. 6)  Clearly, this is relevant and recent information about the Student that should have been considered by the IEP team during the manifestation determination.  Moreover, it contradicts the IEP team’s reasoning that the Student’s misbehaviors related to his disability were consistently expressed in a leadership role.  
Similarly, during the manifestation determination, the IEP team did not review or discuss information in the Evaluation Report indicating that the Student had two out-of-school arrests in 2006.  (Tr. 332, 367-368)  Since the conduct leading to the Student’s expulsion was criminal in nature and occurred outside of school, information regarding prior criminal conduct by the Student was relevant and should have been considered by the IEP team.  
School staff also emphasized that the Student misbehaved at school to gain attention from peers and adults and distinguished his misbehavior on August 10, 2008 as secretive and not attention-seeking.  During the manifestation determination, the IEP team apparently did not consider that the Student’s actions on August 10, 2008 would have brought him attention from his friends and the older boys who participated in the vandalism. The IEP team is required to consider all relevant information in determining whether a student’s conduct had a direct and substantial relationship to the disability and may not pick and choose which details of misconduct to consider.  
The Director of Pupil Services, the middle school principal, and the guidance counselor did admit during their testimony that the Student gained attention from his friends and peers for his misbehavior on August 10, 2008.  (Tr. 269-270, 387, 446)  However, the Director noted that it was in “a different context” than how the Student typically got attention from his peers at school.  (Tr. 446-447)  Since the misbehavior occurred out of school over the summer, rather than in school, it obviously occurred in a different context.  The District’s analysis and apparent belief that a student’s misbehavior must occur in the same context as it does at school in order for the behavior to be a manifestation of the Student’s disability is beyond the requirements of the law.  
The IEP team believed that the Student was the only boy who spray painted on the principal’s home.  (Ex. 8, Tr. 387)  However, there is no indication on the record that the IEP team truly considered this information or gave it any weight when it determined that the Student did not take on a leadership role in the vandalism and was not seeking attention that night, as he does at school.  Upon questioning, the guidance counselor admitted that the Student likely gained attention from his peers by engaging in the most disruptive behavior when he spray painted a penis on the principal’s house.  (Tr. 386-387)  Again, the IEP team must consider all relevant information during the manifestation determination.  Here, the evidence on the record indicates that the IEP team did not consider all relevant information about the incident, such as the Student being the lone spray painter of a penis on the house, when it decided that the Student was a follower and was not seeking attention on the evening of August 10, 2008.
The school personnel also testified that the Student acted defiantly at school towards teachers and authority figures and characterized his misbehavior on August 10, 2008 as different because he was not acting in direct response to the principal and was secretive about the incident.  Again, the District’s analysis indicates that it believed the Student’s defiant conduct had to be in the same context or precisely mirror his defiant acts at school in order for the IEP team to find that the conduct was caused by or was directly and substantially related to his disability.  Spray painting a penis on a principal’s house is a defiant act towards an authority figure.  (Tr. 331) The fact that the Student was secretive about his conduct after the incident does not preclude a determination that, at the time of the conduct, the Student’s conduct was caused by or was directly and substantially related to his disability.
Based on the record as a whole, I find that the Student’s conduct on August 10, 2008 that resulted in his expulsion was caused by or had a direct and substantial relationship to his EBD disability and post-traumatic stress disorder and that the IEP team erred in its manifestation determination.  

Adequacy and Implementation of Post-expulsion IEP
The following provisions from the federal regulations implementing the IDEA are relevant to children with disabilities who are expelled for disciplinary reasons:
(c) Additional authority.  For disciplinary changed in placement that would exceed 10 consecutive school days, if the behavior that gave rise to the violation of the school code is determined not to be a manifestation of the child’s disability pursuant to paragraph (e) of this section, school personnel may apply the relevant disciplinary procedures to children with disabilities in the same manner and for the same duration as the procedures would be applied to children without disabilities, except as provided in paragraph (d) of this section.

(d)  Services.  (1) A child with a disability who is removed from the child’s current placement pursuant to paragraphs (c), or (g) of this section must – 

(i)  continue to receive educational services, [in accordance with the FAPE requirements of the law], so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child’s IEP; and 

(ii)  receive, as appropriate, a functional behavioral assessment, and behavioral intervention services and modifications, that are designed to address the behavior violations so that it does not recur.

34 CFR 300.530 (c) and (d).

Based upon the IEP team’s erroneous determination that the Student’s conduct was not a manifestation of his disability, the District expelled the Student pursuant to 34 CFR 300.530 (c).  Accordingly, the expulsion was also improper and should be expunged from the Student’s record, and the Student should be returned to school pursuant to the IEP that was in effect prior to his expulsion.  Thus, the remaining two issues in this matter related to the adequacy and implementation of the Student’s post-expulsion IEP are moot to the extent that the Student should have been in school receiving educational services pursuant to the IEP that was in effect at the beginning of the 2008-2009 school year.
The IDEA does not expressly grant a right to compensatory education where FAPE has been denied.  However, courts may order compensatory education as an equitable remedy under the law.  See Burlington Sch. Comm. v. Massachusetts Dept. of Educ., 471 U.S. 359, 369-71 (1985) and Board of Educ. of Oak Park and River Forest High Sch. Dist. 200 v. Ill. State Board of Educ., 79 F.3d 654, 656 (7th Cir. 1996).

Here, the Student was improperly expelled from school and received a fraction of the amount of educational services in the public library that he would have received in school pursuant to the IEP that was in effect prior to his expulsion.  In fact, in violation of the law, the District did not provide the Student with any educational services following his 10th day of suspension, specifically for 11 days from October 2, 2008 until October 20, 2008.  See 20 USC § 1415 (k); 34 CFR § 300.530 (b).  

The Student’s first post-expulsion IEP, dated October 10, 2008, provided him with two hours of instruction two days per week.  On January 12, 2009, the District began providing the Student with two hours of instruction four days per week.  Under the Student’s IEP that was in effect prior to his expulsion, the Student would have received four hours per school day of special education in the EBD classroom in the middle school, as well as related services and supplementary aids and services.
As an equitable remedy, I find that the Student is entitled to four hours of compensatory educational services for every day that school was in session from October 2 until he is reinstated in school, less the number of hours of educational services that he has received from the District since October 20, 2008.
CONCLUSIONS OF LAW

1. The Student’s conduct on August 10, 2008 that resulted in his expulsion from school was caused by or had a direct and substantial relationship to his disability.

2. The District improperly determined that the Student’s conduct that resulted in his expulsion was not a manifestation of his disability and, consequently, improperly expelled the Student from school on October 10, 2008.

3. As an equitable remedy, the Student is entitled to four hours of compensatory educational services for every day that school was in session from October 2 until he is reinstated in school, less the number of hours of educational services that he has received from the District since October 20, 2008.

ORDER


It is hereby ordered that the Student’s manifestation determination be reversed, that the Student’s expulsion be expunged and he be reinstated in school forthwith, and that the District provide compensatory educational services to the Student in accordance with the above finding.

Dated at Madison, Wisconsin on April 8, 2009.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


