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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [student]
v.

River Falls School District
	DECISION

Case No.:  LEA-09-018




The parties to this proceeding are:


[student], by
[Parents}



Deborah Carroll

[Street]




Parent Advocate

River Falls, WI  54022

5304 42nd Avenue, South






Minneapolis, MN  55417

River Falls School District, by
Attorney Mary L. Hubacher
Davis & Kuelthau

300 North Corporate Dr., Suite 150

Brookfield, WI  53045

PROCEDURAL HISTORY

On June 30, 2009, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parents] on behalf of [Student] (Student) against the River Falls School District (District).  The Department referred the matter to the Division of Hearings and Appeals.  The due process hearing was held on October 22, 2009, and the Student’s mother (Parent) was represented at the hearing by a parent advocate, and the record closed on November 23, 2009.  The decision is due by December 16, 2009.

ISSUE
Is the placement proposed by the District for the 2009-2010 school year appropriate to meet the Student’s individual needs?
FINDINGS OF FACT

1. The Student has a cognitive disability and is [xx] years of age (date of birth: [blocked].  He receives special education services from the River Falls School District and has attended River Falls High School since the 2004-2005 school year. (Ex. 1, 2)  He went through “social” graduation with his class in June 2008 but did not receive a high school diploma.  (Ex. 2)
2. The Student performs at a first to second grade level in math and at a second to third grade level in reading.  (Tr. 101)  His oral reading skills are strong, but he has difficulty with reading comprehension.  (Tr. 101, 327-329)  His information processing skills are much delayed, and he does not process information that is above his instructional level.  (Tr. 100)  He is a hands-on, concrete learner.  (Tr. 17, 116, 236, 320, 331)

3. The Student is easily distracted, has difficulty with transitions and with working independently in classes, and has a one-to-one assistant with him in school when he is not in the special education classroom, including in the hallways and in regular education art class.  (Ex. 2, Tr. 18-19, 49, 225, 228, 267-268, 324, 332)   He receives a great deal of personal assistance from staff in special education classes.  (Tr. 103, 106, 113, 115)
4. The Student enjoys verbal communication and is very interested in music, which he enjoys talking about with others.  (Tr. 99)  The Student’s conversations are often repetitive and personal, and he has difficulty interpreting social cues.  (Ex. 2, Tr. 100)  Because of this deficit, he has limited social interaction with other high school students, and most of his interaction at the high school is with adult staff members who talk to him and intervene with others if needed.  (Ex. 1, 2; Tr. 16-17, 100)
5. On April 8, 2009, an IEP meeting was held to review and revise the Student’s IEP, and the Parent participated in the IEP meeting by telephone.  (Ex. 2, Tr. 20)  At that meeting, the IEP team discussed the Student’s placement for the remainder of the 2008-2009 school year, and the IEP team agreed that the Student would increase from two to three days per week at ProAct, with the other two days per week at the high school.  (Ex. 3, Tr. 20)  The next day, the Parent called District staff and expressed concern about the placement and requested that the Student continue the existing placement of two days per week at ProAct and three days at the high school for the remainder of that school year.  Id.  The District agreed to the Parent’s request to continue the Student’s same placement for the remainder of the 2008-2009 school year.  Id.  
6. ProAct is a sheltered workshop program in Red Wing, Minnesota that provides work opportunities and education and transition programs for adults and students with disabilities in the community and on-site at the ProAct facility.  (Tr. 14)  The District contracts with ProAct to provide transition services for the Student and provides transportation for the Student to ProAct.  (Tr. 28, 37)  
7. The District is located in St. Croix County, and the Student resides in Pierce County.  St. Croix County has a sheltered workshop program, but it is offered to citizens of St. Croix County only.  The sheltered workshop program that is available to disabled citizens of Pierce County is ProAct.  (Tr. 28, 38-39) 

8. On June 2, 2009, another IEP meeting was convened to determine the Student’s placement for the 2009-2010 school year, and the Parent attended the meeting.  (Ex. 2, Tr. 35-36)  At that meeting, the IEP team determined that the Student “needs to increase his tolerance for work and independent work skills; therefore, he will attend ProAct 4 days a week to learn these skills.”  (Ex. 2)
9. The Determination and Notice of Placement from the June 2, 2009 IEP meeting states the IEP team also considered, at the Parent’s request, placing the Student in the Ellsworth Community School District, but Ellsworth did not have room for the Student in its special education program.  Id.  In addition, the IEP team considered placing the Student in the River Falls high school for educational services five days per week but rejected that option because the Student “needs to work on transition skills and not academic skills all day long.”  Id.  
10. With regard to the IEP team’s determination to place the Student at ProAct four days per week during the 2009-2010 school year, the Notice of Placement states:

[The Student] currently has attended ProAct two days a week for the past few months.  He presents no evidence in the school environment that he is fatigued.  Progress at ProAct is steady and compared to progress at school a marked positive difference.  [The Student] has a strong work ethic and this is a strength for him.  Thus more time at ProAct may create better opportunities for him in the future.

It appears that for [the Student], having to navigate three different environments during a period of five days is difficult.  These environments are home, school and work.  School is the most difficult environment to be successful in at the present time.  [The Student] needs to work on transition skills (increase tolerance for work and learn other jobs).  In addition, he would be able to attend transition classes at ProAct with more age appropriate peers and in an environment that creates more generalization for him compared to the school environment.

Id.  

11. Pursuant to the June 2009 IEP and placement determination, the Student would not receive educational services from the District on Fridays.  The IEP team expected that the Student would participate in community, home, and recreational activities on Fridays, such as attending music lessons, doing grocery shopping, helping with laundry, etc.  (Tr. 23, 241)  

12. The Student’s June 2009 IEP includes transition services, an annual goal related to maintaining his vocational skills, and objectives related to staying on task while working, maintaining assertiveness, and asking for help when needed at ProAct.  The IEP also indicates that the Student will not participate full-time with non-disabled peers in regular education classes because his cognitive disability and adaptive skills prevent him from making progress in regular education classes.  Id.
13. On June 30, 2009, the Parents filed a due process hearing request, challenging the District’s proposed placement of the Student for the 2009-2010 school year.  
14. In September 2009, the high school’s cognitive disabilities (CD) teacher administered the Woodcock-Johnson Test of Achievement to assess the Student’s academic achievement.  (Ex. 5, Tr. 127-128)  The CD teacher compared the Student’s test results in the areas of reading and math to test results obtained during standardized testing of the Student conducted in 2005, and the test results indicated that the Student has not made any positive gains in academic achievement from 2005 to 2009.  (Tr. 131-133)  

DISCUSSION


The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).  As the complainant in this matter, the burden of proof is on the Parents.  The Parents must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to enable the child to receive educational benefits.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89, 207 (1982).  The IDEA establishes a “basic floor of opportunity” for every child with a disability.  A school district is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  

The IDEA also requires that children with disabilities are educated in the least restrictive environment to the “greatest extent appropriate.”  20 USC § 1412 (a)(5)(A). A child may be removed from the “mainstream” environment if a school district has taken reasonable measures to satisfactorily educate the child in the mainstream but the child was unable to receive a satisfactory education in that environment.  See Board of Educ. Township High Sch. Dist. No. 211 v. Ross, 486 F.3d 267, 47 IDELR 241 (7th Cir. 2007); Beth B. v. Van Clay, 282 F.3d 493 (7th Cir. 2002).
In this case, all of the members of the IEP team, other than the Parent, determined that placing the Student at ProAct four days per week would provide him with educational benefit in the least restrictive environment.  The IEP team based this determination on several factors related to the Student and the Student’s individual needs.
The high school’s CD teachers and the transition coordinator credibly testified that, as IEP team members who have worked with the Student, they believe the four-day per week placement would provide the Student with hands-on learning experiences, which is a strength of his and would provide more educational benefit than academic classes at the high school.  (Tr. 138, 244, 338)  The Student’s teachers also testified that the Student has not been receiving much if any educational benefit from their classes at the high school because he does not retain information taught in the classroom setting, he does not get to apply the information to a real life setting while in school, and he is not progressing academically.  (Tr. 106, 121-124, 227, 331)  
The teachers’ testimony was supported by the results of the Student’s academic achievement testing conducted in September 2009 which showed that he has not advanced academically from 2005 to 2009.  (Tr. 131-133)   District staff further testified that, in their opinion as educators, they do not believe that having a one-to-one assistant in all classes at the high school would increase the Student’s progress or academic achievement, that he would just become more dependent on an adult aide, and that it would create a more restrictive environment.  (Tr. 32, 93, 121, 335)
In addition, IEP team members testified that they believe the Student does well at ProAct, he talks to them with excitement about ProAct, and they believe it would be appropriate for him to increase his time there from two to four days per week to further develop his vocational skills.  (Tr. 15-16, 126-127, 138, 235, 238-239, 338-339)  Likewise, the Student’s case manager at ProAct, who helps develop his goals and track his progress/assessments at ProAct, credibly testified that the Student does his work well at ProAct and picks up new job tasks fairly quickly, that he likes getting paid for his work at ProAct, and that he is happy and social with other workers while at ProAct.  (Tr. 178-180).  The ProAct case manager also testified that the Student does not have a one-to-one assistant at ProAct and that he socializes with the other participants in the break room and at lunch.  (Tr. 176, 179)
The school psychologist conducted observations of the Student at the high school in regular education art class and a special education math class and also at ProAct.  She credibly testified that the Student relied completely on a one-to-one assistant to tell him what to do in art class and generally needed step-by-step guidance from the CD teacher in math and appeared frustrated when he had problems with the math assignment.  At ProAct, the psychologist observed that the Student was more independent, social, and productive.  (Tr. 267-268, 277-278, 286-287, 291-292, 302, 306-308)  
At ProAct, the [xx]-year-old Student works and moves around the environment with more freedom and independence than at the high school, and he interacts with the other disabled adult participants and supervisors much more than he interacts with disabled and non-disabled students at the high school.  Moreover, he does not have one-to-one assistance or supervision at ProAct as he frequently does at the high school.  The Student’s teachers and the District’s Director of Special Education cited these factors in their testimony explaining why they all believe that four days per week at ProAct is the appropriate placement in the least restrictive environment, as opposed to placement at the high school.  (Tr. 29-30, 32, 139, 244, 338-339)
Finally, District staff testified that the Student has problems transitioning from one setting to another.  Taking this need of the Student into consideration, District staff testified that placing the Student four days per week at ProAct is appropriate because it involves fewer transitions throughout the day than are required at the high school, and it also removes the school setting entirely, which is the environment where he has shown the least success and progress.  (Tr. 19, 22, 242)
In support of their position, the Parents introduced a letter dated April 13, 2009 from the Student’s physician, Dr. Gregory Young, in which the doctor stated he understood that the Student was working two days per week which he thought was appropriate and that he thought “any more work at this time may cause increasing disability for the patient.”  (Ex. 4)  Dr. Young did not testify at the hearing, and no other evidence or testimony was offered to further explain or clarify his letter or his knowledge of the Student’s work and placement at ProAct.  In addition, the Student’s mother offered brief, heartfelt, and moving testimony of a general nature about the Student.  

The Parent failed to show that the District’s proposed placement of the Student for the 2009-2010 school year is not appropriate to meet his individual needs.  The IEP team developed the Student’s placement and IEP, including the annual goal, objectives and transition services, to focus on the Student’s vocational and post-secondary work experience needs, which seems appropriate for this [xx]-year-old Student.  Based on the record as a whole, I find that the IEP team properly considered the Student’s individual needs and developed an IEP and placement offer for the 2009-2010 school year that is reasonably calculated to provide educational benefits to the Student in the least restrictive environment.

CONCLUSIONS OF LAW

The placement proposed by the District for the 2009-2010 school year is appropriate to meet the Student’s individual needs and is reasonably calculated to provide the Student with educational benefits in the least restrictive environment.
ORDER

It is hereby ordered that the due process hearing request is dismissed.

Dated at Madison, Wisconsin on December 16, 2009.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


