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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of Sheboygan Area School District

v.

[Student] 
	DECISION

Case No.:  LEA-09-024





The parties to this proceeding are:

Sheboygan Area School District, by

Attorney Attorney Lori M. Lubinsky

Axley Brynelson, LLP

PO Box 1767

Madison, WI  53701-1767

[Student], by

[Parent]
PROCEDURAL HISTORY

On September 25, 2009, the Department of Public Instruction received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from the Sheboygan Area School District (District) against [Parent] (Parent), on behalf of [Student] (Student).  The Department referred the matter to the Division of Hearings and Appeals.  The due process hearing was held on November 16, 2009 and January 11, 2010.  The record closed on January 27, 2010.  The decision is due by January 28, 2010.

ISSUE

Is the District’s September 2009 evaluation of the Student appropriate, and as a result, the Parent is not entitled to an independent education evaluation (IEE) at public expense?

FINDINGS OF FACT

1. The Student is a [age]-year-old child (date of birth: [birthdate]) with a disability.  He is in tenth grade and receives special education services in the District.  (Ex. 6, Tr. I:9)

2. In May 2008, the District conducted a three-year reevaluation of the Student.  (Ex. 1)  The District sent the Parent written notice that the IEP team had determined that no additional assessments of the Student were needed to determine whether the Student continued to have a disability and that the reevaluation would be based on a review of existing data about the Student and consultation with staff.  (Ex. 25, Tr. II:14, 17)  The Parent did not object to the lack of additional assessments at the IEP team meeting held for the Student’s reevaluation on May 15, 2008.  (Tr. II:15-16, 19, 68)

3. At the May 15, 2008 IEP team meeting, the IEP team determined that the Student met the eligibility criteria for other health impairment (OHI).  (Ex. 1, Tr. I:12)   The IEP team also determined that the Student no longer met the eligibility criteria for speech and language impairment but did need speech and language as a related service.  (Ex. 1, Tr. I:12-13)  The IEP team also developed an IEP for the Student, effective May 16, 2008 to May 15, 2009.  (Ex. 1)
4. On May 16, 2008, the Parent sent an electronic message (e-mail) to the Student’s special education teacher, the school social worker, and the District’s Coordinator of Pupil Services and Special Education in which she stated that she thought the IEP developed the day prior was incomplete and that the IEP team should meet again to complete it.  The Parent also discussed various other concerns about the Student related to him eating hot lunch, sleeping in class, and having allergy testing.  (Ex. 28)

5. On May 17, 2008, the Parent sent District staff two e-mail messages.  (Ex. 29-30, Tr. II:69)  In the first email, she asked that a meeting be scheduled to discuss the Student’s IEP because she felt there had been no discussion of any measurable goals for the Student.  (Ex. 29)  In the second email, the Parent stated that she disagreed with the IEP team’s decision not to perform testing of the Student and that she would like an IEE of the Student before further decisions were made regarding the Student’s “goals, services and accommodations.”  (Ex. 30)

6. In response to the Parent’s e-mail messages, the Student’s special education teacher and the school social worker had conversations with the Parent in May and June 2008 about her concerns.  (Ex. 27 and 33, Tr. II:21, 72, 75-78)  The special education teacher explained to the Parent that the IEP developed on May 15, 2008 did contain measurable goals for the Student.  (Ex. 27, Tr. II:49-50)  The format of the May 15, 2008 IEP is different than the Student’s prior IEPs, and the goals are now included in the transition section of the IEP.  (Ex. 1 and 27, Tr. II:93-94) 

7. After their conversations with the Parent in May and June of 2008, it was the understanding of the special education teacher and the school social worker that the Parent did not wish to have another IEP meeting or testing of the Student at that time and that the Parent wanted to wait to see how the beginning of the next school year at the high school went.  (Ex. 27 and 33, Tr. II:25-27, 33, 36-37, 76, 78, 98-99)  
8. On June 2, 2008, the Coordinator of Pupil Services and Special Education sent the Parent a letter stating that the District would be “more than happy to redo his reevaluation with testing at your request” and that they would proceed as soon as possible after receiving the Parent’s signed consent for reevaluation.  (Ex. 26, Tr. II:95)  The District did not receive a response or signed consent from the Parent to reevaluate the Student and did not proceed with additional testing/reevaluation of the Student at that time.  (Tr. II:105)
9. The District held an IEP team meeting in January 2009 to review and revise the Student’s IEP because he had not been attending school since December 2008.  (Ex. 2, Tr. I:15) The IEP team planned to reconvene in March 2009 to again review and revise the Student’s IEP.  (Ex. 2 and 3)

10. On March 1, 2009, the Parent sent District staff an e-mail message in which she stated that she would like to request an IEE because current information was needed about the Student for use in developing his IEP.  (Ex. 17)  Because the District had not conducted testing of the Student during its reevaluation of the Student in May 2008, the District initiated a reevaluation of the Student rather than an IEE, in response to the Parent’s March 1, 2009 request.  (Tr. II:106)  

11. On March 6, 2009, the Parent consented to the District’s reevaluation of the Student.  (Ex. 4)  The Parent informed the Student’s special education teacher that she wanted the Student tested for a learning disability, so the IEP team included consideration of a specific learning disability (SLD) in the reevaluation.  (Ex. 6, Tr. I:23, Tr. II:29-30)
12. On March 16, 2009, the IEP team reconvened to again review and revise the Student’s IEP.  Because the Parent stated that the Student “needs abbreviated day due to somatic problems,” the IEP team determined that the Student would continue to receive special education services in the Teenship program at the high school, as he had earlier in the 2008-2009 school year, but for only two class periods per day for four afternoons per week.  (Ex. 3)  The Teenship program is designed for special education students with emotional behavioral needs and it offers a self-contained classroom with small numbers of students, as well as allowing students to attend regular education classes with aides.  (Tr. I:34-35)
13. As part of the reevaluation, the school psychologist and the SLD program support teacher  conducted assessments of the Student.  (Ex. 6, Tr. I:21-22)  In addition, the speech and language therapist/program support teacher conducted a review of her progress notes that reflected the Student’s performance as she had worked with him during the school year. (Ex. 6, Tr. I:25-26)  The evaluators on the IEP team were experienced, trained and knowledgeable in their respective fields.  (Tr. I:22-23, 25, 48, 82-83, 94-96)  
14. In addition to the SLD program support teacher, the school psychologist, and the speech and language program support teacher/therapist, other members of the IEP team included:  the Parent, another SLD teacher who is the special education department chairperson, the Student’s emotional behavioral disabilities (EBD) teacher at the high school, the high school’s associate principal, a regular education teacher/social worker, and the District’s Coordinator of Pupil Services and Special Education.  In addition, another school social worker who worked with the Student and the Parent at the middle school attended part of the IEP team meeting on September 2, 2009.  (Ex. 6, Tr. I:21)
15. In her evaluation of the Student, the SLD program support teacher used various methods to assess the eight different areas in which a student could be identified as having SLD.  (Tr. I:98-99)  She observed the Student in the classroom, reviewed the Student’s records, including prior evaluations and testing done at Children’s Hospital and North Shore Center, and administered the Kaufman Education Test of Achievement (KETA), which is recognized as a reliable test in the field of education.  (Ex. 6, Tr. I:97-101)  The teacher questioned whether the Student put forth good effort on the oral and written language portions of the KETA, but otherwise considered his test results to be reliable.  (Tr. I:102-104, 116-117)  The teacher prepared an evaluation report of her testing for the IEP team.  (Ex. 6)
16. During her evaluation of the Student, the school psychologist reviewed prior evaluations and testing of the Student, and she administered the Wechsler Intelligence Scale for Children-Fourth Edition (WISC-IV), which is considered a reliable test in the field of school psychology.  (Ex. 6, Tr. I:85-87)   The school psychologist prepared a report of her testing results for the IEP team.  (Ex. 6)
17. In determining whether a student meets the eligibility criteria for SLD, IEP teams in the  District utilize a significant discrepancy/regression formula that was developed by the Wisconsin Department of Public Instruction (DPI).  (Tr. I:24, 108)  The DPI formula requires that a significant discrepancy exists between a student’s intelligence scores and achievement scores in order to meet the SLD eligibility criteria.  (Ex. 6, Tr. I:24-25, 107-108)  
18. The District held an IEP team meeting on September 2, 2009 to complete the Student’s reevaluation and to determine the Student’s continuing eligibility for special education services. (Ex. 6) The District did not complete the Student’s eligibility determination within 60 days of receiving the Parent’s consent to reevaluate the Student, as required by Wis. Stat. § 115.78 (3)(a).
19. At the September 2, 2009 IEP team meeting, the IEP team utilized the SLD eligibility checklist created by DPI.  The IEP team determined that there was not a significant discrepancy between the Student’s intelligence/IQ scores and his achievement scores and concluded that the Student did not meet the SLD eligibility criteria.  (Ex. 6, Tr. I:26-28, 110)  In the area of total written language, the Student did score lower on his achievement test than his intelligence test, but the difference was not a significant enough discrepancy to qualify under DPI’s significant discrepancy/regression formula.  (Ex. 6, Tr. I:29, 108-109)
20. With regard to OHI eligibility, the IEP team utilized the OHI eligibility criteria checklist developed by DPI and determined that the Student continued to meet the eligibility criteria for OHI, as he had in May 2008.  (Ex. 6, Tr. I:13, 33)

21. The eligibility criteria used by the IEP team for the Student’s reevaluation are the same as the eligibility criteria set forth in the Wisconsin Administrative Code. (Ex. 6)

22. The speech and language therapist/program support teacher reported to the IEP team that the Student’s speech and language skills appear to be within normal limits and described her observations of those skills from working with the Student.  The IEP team did not consider the Student’s eligibility for a speech and language impairment.  (Ex. 6)

23. At the September 2, 2009 IEP meeting, the IEP team also reviewed and revised the Student’s IEP and continued the Student’s placement from his prior IEP in the special education “Teenship” program at the high school. (Ex. 7) The IEP contained goals, objectives and supplementary aids and services to address his educational needs, including his delays in written language and processing time.  (Ex. 7, Tr. I:36-38)
24. On September 4, 2009, the Parent sent an e-mail to District staff, indicating that she disagreed with the IEP team’s placement and eligibility determination and that she believed the Student did meet the SLD eligibility criteria because significant discrepancies did exist between his intelligence and achievement scores.  The Parent requested that the District pay for an IEE of the Student. (Ex.11)

25. On September 15, 2009, the District notified the Parent in writing that, because the Parent had filed a due process hearing request that included her request for an IEE as an issue, it would defer to the hearing officer’s decision regarding an IEE.  (Ex. 35)  

26. The Parent subsequently withdrew her due process hearing request, and on September 25, 2009, the District filed a due process hearing request contesting the Parent’s request for an IEE at public expense on the grounds that its September 2009 reevaluation of the Student was appropriate.  (Tr. I:46-47) 

DISCUSSION

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the District.  
The federal regulations implementing the IDEA state that a parent has the right to an IEE at public expense if: (1) the parent disagrees with the school district’s evaluation of the child, and (2) the school district is unable to show at a due process hearing that its evaluation is appropriate.  See  34 CFR § 300.502(b); see also Letter to Young, 39 IDELR 98 (OSEP 2003).  If the school district files a due process complaint to request a hearing and the final decision is that the district’s evaluation is appropriate, the parent still has the right to an IEE, but not at public expense.  34 CFR § 300.502(b)(3).  Here, the District requested a due process hearing regarding the Parent’s request for an IEE and met its burden of showing that its reevaluation of the Student was appropriate.  
Under Wisconsin law, a school district must reevaluate a child with a disability if the district determines that the educational or related services needs of the child warrant a reevaluation or if the child’s parent or teacher requests a reevaluation.  Wis. Stat. § 115.782 (4)(a)(2).  Here, the District reevaluated the Student in response to the Parent’s request for an IEE in March 2009, which was the appropriate response since the May 2008 three-year reevaluation had not included additional assessments.  

Although the May 15, 2008 reevaluation is not specifically at issue in this proceeding, I would note that the District was not required to conduct additional assessments as part of the three-year reevaluation.  In addition, the District properly responded to the Parent’s May 17, 2008 e-mail message regarding an IEE by offering in a June 2, 2008 letter to reevaluate the Student and conduct additional testing.  (Ex. 26)  The credible evidence on the record shows that the Parent subsequently told the school social worker and the special education teacher that she did not want an IEP meeting and additional testing at that time.  (Ex. 27 and 33, Tr. II:25-27, 33, 36-37, 76, 78, 98-99)  

A school district must comply with the following requirements when evaluating students for special education eligibility:

(b) Conduct of evaluation. In conducting the evaluation, the public agency must—

(1) Use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information about the child, including information provided by the parent, that may assist in determining—

(i) Whether the child is a child with a disability under § 300.8; and (ii) The content of the child’s IEP, including information related to enabling the child to be involved in and progress in the general education curriculum  or for a preschool child, to participate in appropriate activities);

(2) Not use any single measure or assessment as the sole criterion for determining whether a child is a child with a disability and for determining an appropriate educational program for the child; and 

(3) Use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.

(c) Other evaluation procedures. Each public agency must ensure that—

(1) Assessments and other evaluation materials used to assess a child under this part—

(i) Are selected and administered so as not to be discriminatory on a racial or cultural basis;

(ii) Are provided and administered in the child’s native language or other mode of communication and in the form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally, unless it is clearly not feasible to so provide or administer;

(iii) Are used for the purposes for which the assessments or measures are valid and reliable;

(iv) Are administered by trained and knowledgeable personnel; and

(v) Are administered in accordance with any instructions provided by the producer of the assessments.

(2) Assessments and other evaluation materials include those tailored to assess specific areas of educational need and not merely those that are designed to provide a single general intelligence quotient.

(3) Assessments are selected and administered so as best to ensure that if an assessment is administered to a child with impaired sensory, manual, or speaking skills, the assessment results accurately reflect the child’s aptitude or achievement level or whatever other factors the test purports to measure, rather than reflecting the child’s impaired sensory, manual, or speaking skills (unless those skills are the factors that the test purports to measure).

(4) The child is assessed in all areas related to the suspected disability, including, if appropriate, health, vision, hearing, social and emotional status, general intelligence, academic performance, communicative status, and motor abilities;
***
(6) In evaluating each child with a disability under §§ 300.304 through 300.306, the evaluation is sufficiently comprehensive to identify all of the child’s special education and related services needs, whether or not commonly linked to the disability category in which the child has been classified.

(7) Assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the child are provided.

34 CFR § 300.304(b) and (c) (1) – (4), (6) and (7).  See also Wis. Stat. § 115.782 (2).
Special education law also requires that a school district determines whether a child is a child with a disability within 60 days after the district receives parental consent for the evaluation of the child.  Wis. Stat. § 115.115.78 (3)(a).  Here, the District received parental consent for the reevaluation on March 6, 2009 but did not complete the reevaluation until September 2, 2009.  At the hearing, the District’s Coordinator of Pupil Services and Special Education acknowledged that the District had not complied with the 60-day legal requirement.  (Tr. II:107)  The question is whether this procedural violation constituted a substantive violation of the Student’s rights under the IDEA.
From March 2009 until the end of the 2008-2009 school year, the Student was receiving special education services in the Teenship program at the high school.  The IEP developed for the Student on September 2, 2009 continued his special education services and placement in the Teenship program.  His eligibility determination as a student with OHI did not change in the September 2009 reevaluation, and the IEP team determined that he did not meet SLD eligibility criteria. There is no evidence on the record to indicate that the Student was denied a free, appropriate public education between March and September 2009 by the District’s failure to complete the reevaluation within 60 days.  The Student’s special education eligibility, program, and placement remained largely the same during that time and provided him with appropriate educational opportunity as required by the IDEA.
With regard to the manner in which the IEP team conducted the reevaluation of the Student, the credible evidence shows that the District complied with the legal requirements set forth above.  The District assessed the Student for a suspected disability in the area of OHI, as well as SLD, at the Parent’s request. The District’s eligibility criteria for SLD
 and OHI
 are consistent with the eligibility criteria set forth in the Wisconsin Administrative Code.  The IEP team utilized and reasonably applied the proper eligibility criteria in its reevaluation of the Student.
In addition, the IEP team used a variety of assessment tools, including tests and classroom observations, and the tests were administered by trained, qualified individuals.  The IEP team did not use any single procedure or rely on any single source of information.  It received and considered information from the Parent, including prior evaluations.  The IEP team members who assessed the Student completed individual written evaluation reports that were considered by the IEP team at the September 2, 2009 IEP meeting.  (Ex. 6)
The IEP team determined that the Student met the OHI eligibility criteria and concluded that the Student did not meet the SLD eligibility criteria. The IEP team’s determination was appropriately based upon the records, observations, data, and test results of the Student that were reviewed and obtained and during the reevaluation process.  
The Parent argued that the District’s test results of the Student in 2009 differed from those obtained by the Children’s Hospital and the North Shore Center in 2005.  First, it is not surprising that the test results might be somewhat different four years later.  Moreover, the testing at the Children’s Hospital and the North Shore Center was conducted by medical professionals who were not completing educational evaluations in order to make special education eligibility determinations.  (Ex. 8 and 9)  Comparing the 2005 reports from the Children’s Hospital and the North Shore Center with the District’s 2009 reevaluation of the Student does not prove that the District’s reevaluation was inappropriate or that the IEP team’s determination that the Student does meet SLD eligibility criteria is incorrect.  
The District met its burden of proof and has shown that its reevaluation of the Student was appropriate.  Therefore, the Parent is not entitled to an IEE of the Student at public expense.  The Parent retains the right to obtain an IEE, but not at public expense.
CONCLUSIONS OF LAW

The District’s September 2009 reevaluation of the Student was appropriate; therefore, the Parent is not entitled to an IEE of the Student at public expense.

ORDER

The Parent’s request that the District provide an independent education evaluation of the Student at public expense is denied.

Dated at Madison, Wisconsin on January 28, 2010.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� (6) SPECIFIC LEARNING DISABILITY. (a) Specific learning disability, pursuant to s. 115.76(5) (a) 10., Stats., means a severe learning problem due to a disorder in one or more of the basic psychological processes involved in acquiring, organizing or expressing information that manifests itself in school as an impaired ability to listen, reason, speak, read, write, spell or do mathematical calculations, despite appropriate instruction in the general education curriculum. Specific learning disability may include conditions such as perceptual disability, brain injury, minimal brain dysfunction, dyslexia and developmental aphasia.





(b) The IEP team shall base its decision of whether a child has a specific learning disability on formal and informal assessment data on intellectual ability, academic achievement, and learning behavior from sources such as standardized tests, error analysis, criterion referenced measures, curriculum−based assessments, student work samples, interviews, observations, and an analysis of the child’s response to previous interventions, classroom expectations, and curriculum in accordance with s. 115.782, Stats. The IEP team may identify a child as having a specific learning disability if all of the following are true:





1. Classroom achievement.  Upon initial identification, the child’s ability to meet the instructional demands of the classroom and to achieve commensurate with his or her age and ability levels is severely delayed in any of the following areas: 





a. Oral expression.


b. Listening comprehension.


c. Written expression.


d. Basic reading skill.


e. Reading comprehension.


f. Mathematical calculation.


g. Mathematical reasoning.





2. Significant discrepancy.  Upon initial identification, a significant discrepancy exists between the child’s academic achievement in any of the areas under subd. 1. a. to g. and intellectual ability as documented by the child’s composite score on a multiple score instrument or the child’s score on a single score instrument.  The IEP team may base a determination of significant discrepancy only upon the results of individually administered, standardized achievement and ability tests that are reliable and valid. A significant discrepancy means a difference between standard scores for ability and achievement equal to or greater than 1.75 standard errors of the estimate below expected achievement, using a standard regression procedure that accounts for the correlation between ability and achievement measures. This regression procedure shall be used except under any of the following conditions: . . . 





Note: Appendix A specifies the recommended regression formula for calculating significant discrepancy scores.





3. Information processing deficit. The child has an information processing deficit that is linked to the child’s classroom achievement delays under subd. 1. and to the significant discrepancy under subd. 2. An information processing deficit means a pattern of severe problems with storage, organization, acquisition, retrieval, expression, or manipulation of information rather than relative strengths and weaknesses. The IEP team shall document the reasons for and data used to make its determination that the child has an information processing deficit. 


Wis. Admin. Code PI § 11.36(6).





� Other health impairment means having limited strength, vitality or alertness, due to chronic or acute health problems. The term includes but is not limited to a heart condition, tuberculosis, rheumatic fever, nephritis, asthma, sickle cell anemia, hemophilia, epilepsy, lead poisoning, leukemia, diabetes, or acquired injuries to the brain caused by internal occurrences or degenerative conditions, which adversely affects a child’s educational performance.


Wis. Admin. Code § PI 11.36(10).

















