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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[Unnamed] School District
	DECISION

Case No.:  LEA-09-026





The Parties to this proceeding are:


[Student], by

Attorney Jeffrey Spitzer-Resnick

Disability Rights Wisconsin

131 West Wilson Street, Suite 700

Madison, WI  53703


[Unnamed] School District, by

Attorney Thomas B. Rusboldt

Weld, Riley, Prenn & Ricci, S.C.

3624 Oakwood Hills Parkway

P.O. Box 1030

Eau Claire, WI  54702-1030

PROCEDURAL HISTORY

On November 5, 2009, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from Attorney Jeffrey Spitzer-Resnick on behalf of [Parents] (the “Parents”) and [Student] (the “Student”) against the [Unnamed] School District (the “District”).  DPI referred the matter to this Division for hearing.  

The due process hearing was held on February 16 and 17, 2010.  The record closed on March 10, 2010, and the decision is due by March 19, 2010.

ISSUES

1. Did the District improperly expel the Student from school in November 2008 because the behavior that resulted in the expulsion was a manifestation of his disability?

2. Has the District failed to provide the Student with a free, appropriate public education since his expulsion because:

a. he did not receive educational services immediately following his expulsion; 

b. his post-expulsion educational services and supports are inadequate to meet his educational needs; and,

c. his post-expulsion IEP does not contain services designed to prevent a reoccurrence of the misbehavior for which he was expelled?

FINDINGS OF FACT

1. The Student is a 14-year-old child who resides in the District.  He received speech and language special education services in the District from first until midway through fifth grade, when the District determined that he was no longer eligible for special education services.  (Tr. 189-190)  

2. From third through fifth grade, the Student received grades ranging from 2’s (which meant “some improvement”) to 5’s (which meant “exceptional”).  (Ex. 10, page 8 of 36)

3. When the Student began middle school in sixth grade, his grades dropped, particularly during the first quarter.  (Tr. 207)  He received F’s in two classes during the first quarter of sixth grade, but his grades did improve after first quarter.  The Student’s grades at the end of sixth grade ranged from A’s to D’s.  (Ex. 3)

4. In January 2008, [Unnamed Doctor] conducted a psychiatric evaluation of the Student and diagnosed him with major depressive disorder, dysthymic disorder, impulsive control disorder, disruptive behavior, and ADHD.  (Ex. 19, Tr. 533)  The Student saw Dr. [Unnamed] four times between January and April 2008 and once again in December 2008.  (Ex. 19)

5. In February 2008, during sixth grade, the Student was suspended from school for four days for bringing some of his prescription pills to school and giving them to another student.  (Ex. 1)

6. On August 22, 2008, just before the Student began seventh grade, the Parents requested a special education evaluation of the Student based on their concerns about his attention deficit disorder (ADHD) and the poor grades that he received in sixth grade.  (Ex. 2)

7. In conducting the evaluation of the Student, the school psychologist and the special education teacher administered the Woodcock-Johnson Test of Cognitive Abilities III, the Woodcock-Johnson Psycho-Educational Battery III, and the Behavior Assessment System for Children II (BASC-II), the latter of which included reports completed by the Student, his Parent, and two of the Student’s teachers.  (Ex. 3, Tr. 491, 564-568)  In addition, the evaluation included information obtained from the Parents, classroom observations by teachers, and review of his previous evaluations and student records, including state and district-wide testing.  (Ex. 3, Tr. 487, 496)

8. On October 17, 2008, District staff learned from two students that the Student had brought a knife to school on October 16 and 17, 2008 and that he had shown the knife to students at school.  The Student admitted to the school principal that he had brought the knife to school on both dates, and he gave the knife to the principal upon request on October 17, 2008.  The Student also admitted to the school principal that he had held the knife to his wrist during a class and asked a girl if she loved him, then told her that he loved her and would stab her if she left him.  The Student told the school principal that he had held the knife to the girl’s wrist and ribs.   (Ex. 4, Tr. 55-57, 104, 228-229)  

9. On October 17, 2008, the Student knew that he was soon going to begin attending the [Unnamed] Day Treatment program instead of attending middle school in the District.  (Tr. 57)  He told school staff that he did not want to attend the [Unnamed] program, which is a therapeutic day treatment program for children with severe emotional problems.  (Tr. 58, 384-385)  His Parents were unaware at the time that he did not want to attend the [Unnamed] program, which they had enrolled him in because of their concerns about his behavioral problems at home and his grades.  (Tr. 45-46, 57-58)

10. The Student’s behavior problems at home include viewing pornography on the internet and going to great lengths to obtain pornography, including breaking into his uncle’s home next door, not brushing his teeth or taking a shower without prodding, taking “highly personal” items out of his parent’s drawers, and exhibiting poor hygiene and bathroom habits resulting in feces on his clothing and around the bathroom.  (Tr. 174-178)

11. The Student did not exhibit behavioral problems at school on a routine basis, and district staff were surprised to learn that the Parents were placing the Student at the [Unnamed] Day Treatment facility.  (Tr. 217, 231, 480)  In 6th and 7th grade, his behavioral problems of record at school consisted of the incident when he gave his prescription medicine to another student, the knife incident, and an incident of classroom misbehavior for which he got sent to the principal’s office.  (Tr. 178, 195, 214, 216, 225-228, 472-473, 487)  The Student also received three lunchtime detentions for misbehavior in 4th, 5th, and 6th grades (one per year), although these were not recorded as disciplinary incidents by the District.  (Tr. 115, 127, 230)

12. On October 24, 2008, the District held an IEP team meeting that was divided into two parts; the first part of the meeting was for the Student’s special education evaluation and determination of eligibility, and the second part of the meeting was for a manifestation determination regarding the knife incident.  (Ex. 3 and 4, Tr. 497)

13. The members of the IEP team that met on October 24, 2008 were the school principal, the special education teacher, a regular education teacher, the school psychologist, a parent liaison, the assistant director of special education, and one of the Student’s Parents (who appeared by telephone) because the other Parent was in the hospital.  (Ex. 3)   

14. During the evaluation portion of the October 24 IEP meeting, the IEP team determined that the Student met the eligibility criteria for other health impairment (OHI) and was in need of special education and related services.  (Ex. 3)  In reaching this determination, the IEP team noted the Student’s distractibility, inattentiveness, poor grades, failure to turn in homework, and his ADHD diagnosis.  Id.

15. The IEP team also considered whether the Student met the eligibility criteria for emotional behavioral disability (EBD) and for specific learning disability (SLD) and determined that he did not meet the eligibility criteria for those two disability areas.  Id. 

16. With regard to SLD eligibility, the IEP team noted that the Student did not exhibit the required discrepancy between his intellectual ability and achievement levels.  (Ex. 3, Tr. 492-493, 565-567)  

17. With regard to EBD eligibility, the IEP team noted that the Student had been exhibiting significant defiant behavior at home, but had only two behavioral incidents at school in the preceding 10 months.  (Ex. 10, Tr. 576-579)  The IEP team utilized guidelines set forth by DPI in determining whether the Student met the EBD eligibility criteria.  The IEP team determined that the Student did not exhibit severe, chronic and frequent behaviors at school, as he did at home.   (Tr. 244, 579-580, 626-628, 649-651)

18. Immediately following the evaluation portion of the IEP meeting on October 24, 2008, the IEP team conducted a manifestation determination.  The IEP team determined that the Student’s misbehavior was not a manifestation of his educational disability.  (Ex. 4)  The IEP team reviewed all relevant information in the Student’s file, teacher observations, the Student’s evaluation, and information provided by the Parents.  (Ex. 4, Tr. 136, 140, 232-233, 574) The Parents did not provide written information or documentation from Dr. [Unnamed] or [Unnamed] Day Treatment to the IEP team, and the District did not contact either one as part of the manifestation determination.  (Tr. 135-136, 147, 242, 511)

19. On October 28, 2008, the IEP team met to develop an IEP for the Student.  (Ex. 5)   Because the Student would be attending the [Unnamed] Day Treatment program, the IEP was implemented at [Unnamed], and the District provided the educational materials for the Student and had monthly meetings with [Unnamed] staff.  (Ex. 5 and 15, Tr. 234-235, 501-502)   The 

IEP did not include any behavior intervention services and modifications designed to prevent the Student from engaging in the same behavior that resulted in his expulsion.  (Ex. 5)  The IEP also stated that the Student would receive physical education and vocational education services.  Id.  

20. The Student began attending the [Unnamed] Day Treatment program on October 30, 2008.  (Ex. 15, Tr. 387) 
21. The Student did not receive physical education and vocational education services from the District while he attended the [Unnamed] Day Treatment program.

22. The [Unnamed] program was five days per week, from 8:00 a.m. to 3:00 p.m., and the Student left home at 6:30 a.m. each morning and returned at 4:00 p.m. each afternoon.  (Tr. 107, 113, 383)  The Student’s program at [Unnamed] consisted of five hours of group therapy, one hour of educational programming, one hour of lunch, and one of closing group each day.  (Tr. 383)

23. On November 3, 2008, the School Board held an expulsion hearing and ordered that the Student be expelled from District school immediately and until the age of 21. The expulsion order was signed and dated on November 7, 2008.   (Exhibit 2 attached to District’s Brief in Support of Motion for Summary Judgment, dated December 16, 2009)

24. While in the [Unnamed] program, the Student was evaluated by [Unnamed], who is a licensed professional counselor and a certified art therapist, who diagnosed the Student with depressive disorder, reactive attachment disorder, and ADHD.  (Tr. 389-390).   

25. On December 30, 2008, Dr. [Unnamed] diagnosed the Student with conduct disorder.  (Ex. 19, Tr. 536)  Dr. [Unnamed] continued to treat the Student in 2009.  (Ex. 19)
26. The Student was discharged from the [Unnamed] Day Treatment program on October 2, 2009.  (Tr. 393-394)   The District held an IEP meeting to review and revise the Student’s IEP and placement on October 5, 2009, and the IEP was implemented on October 7, 2009.  (Ex. 9)  

27. The October 2009 IEP provided that the Student would receive two hours of instruction three days per week at a neutral site, working on Wisconsin PASS packets (a program designed for students to be able to work independently on curriculum that aligns with State standards) in History, math, and writing, with an aide present.  (Ex. 9)  The aide meets regularly with the special education teacher regarding the Student’s program.  (Tr. 278-279, 590-591, 660)  The IEP included a safety plan which includes:  (1) the Parents checking the Student thoroughly before he leaves home and look for any potential objects that may be used to cause harm to himself or others; (2) the Student bringing only things he needs for the day; and (3) the Student being thoroughly checked using a hands-off search when he enters the building.  (Ex. 9)  
28. The October 2009 IEP also stated that the Student would receive specially designed physical education and vocational education.  The IEP did not include counseling or other behavior modification services designed to address and prevent a reoccurrence of the Student’s misbehavior that resulted in his expulsion.  Id.  
29. As of the hearing date, the District had not yet provided vocational education services to the Student.  The specially designed physical education services provided to the Student consisted of the Student and the aide watching and exercising to exercise video tapes at the Village Hall where the Student’s October 2009 was implemented.  (Tr. 465)
30. In December 2009, the Parent requested that the District reconvene the IEP team to reconsider the manifestation determination and included a letter from Dr. [Unnamed] in which the psychiatrist stated that she believed the knife incident was a manifestation of his disability.  (Ex. 6 and 7, Tr. 74-75)  The District refused to reconsider the manifestation determination.  (Ex. 8) 

31. On December 21, 2009, the District convened another IEP meeting to revise the Student’s IEP.  The only substantive revision to the IEP was the addition of two additional hours per week of educational services for the Student with the aide at a neutral site.  (Ex. 10)
32. Under all three of the post-expulsion IEPs, the Student made educational progress under the general curriculum contained in the Wisconsin PASS packets.  (Tr. 252, 504, 658)
DISCUSSION

Burden of proof


The U.S. Supreme Court has ruled that the burden of proof in an administrative special education hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   Here, the Parents are challenging the manifestation determination and expulsion, as well as the Student’s post-expulsion IEP(s).  As the complainants in this matter, the burden of proof is on the Parents.  

Manifestation Determination


The IDEA and the related federal regulations set forth the standard that local education agencies must follow in order change the placement of a child with a disability for disciplinary reasons.   In accordance with 34 CFR § 300.530, a local education agency must conduct a manifestation determination prior to expelling a child with a disability for violating school rules.  If a local education agency determines that the child’s behavior was not a manifestation of the child’s disability, it may discipline the child in the same manner as a child without a disability.  See 34 CFR § 300.535

With regard to a manifestation determination, the federal regulations state:

(1)  Within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct, the LEA, the parent, and relevant members of the child’s IEP Team (as determined by the parent and the LEA) must review all relevant information in the student’s file, including the child’s IEP, any teacher observations, and any relevant information provided by the parents to determine – 

(i)  If the conduct in question was caused by, or had a direct and substantial relationship to, the child’s disability; or

(ii)  If the conduct in question was the direct result of the LEA’s failure to implement the IEP.

(2)  The conduct must be determined to be a manifestation of the child’s disability if the LEA, the parent, and relevant members of the child’s IEP Team determine that a condition in either paragraph (e)(1)(i) or (1)(ii) of this section was met.

34 CFR § 300.530(e)(1)-(2)


The instant case deals with the first prong in the regulation -- whether or not the IEP team correctly determined that the Student’s conduct that resulted in his expulsion was not caused by, or did not have a direct and substantial relationship to, his disability.  However, the Parents have not alleged that the IEP team incorrectly determined that the Student’s misconduct was not caused by, or did not have a direct and substantial relationship to, his OHI disability.  Rather, it is the Parent’s position that the Student’s conduct that resulted in his expulsion was caused by, or had a direct and substantial relationship to, his various mental illness diagnoses.  Further, the Parents argue that the Student has an emotional behavioral disability (EBD).


In response, the District points out that the IEP team correctly, and in accordance with the law, determined that the Student’s conduct that resulted in his expulsion was not caused by, or did not have a direct and substantial relationship to, his OHI disability.  Further, the District argues that the administrative law judge may not consider information about mental health diagnoses of the Student that occurred after the manifestation determination, which the IEP team did not have access to or consider, in reviewing the manifestation determination.  The District also disputes the Parents’ claim that the Student has an EBD.


The Parents cite Richland School Dist. v. Thomas P., 32 IDELR 233 (W.D. Wis. 2000), in which the court held that an administrative law judge’s review of a manifestation determination under the IDEA is de novo and is not limited to the evidence or record that was before the IEP team at the time of the manifestation determination.  The District argues that the holding in Richland is no longer valid because the IDEA was reauthorized in 2004 after the Richland case was decided.


It is true, of course, that the IDEA was reauthorized in 2004, but the standard of review for a hearing officer in an appeal of a manifestation determination was not greatly changed.  In Richland, the court noted that “[i]n reviewing a decision with respect to the manifestation 
determination, the hearing officer shall determine whether the public agency has demonstrated that the child’s behavior was not a manifestation of such child’s disability consistent with the requirements of paragraph (4)(c). Id.  The court noted that neither the plain language of the statue, nor the legislative intent, indicated that the hearing officer’s review should be limited to the information that was available to the IEP team at the time of the manifestation determination. Id

The reauthorized IDEA states that a hearing officer “shall hear, and make a determination regarding, an appeal [of a manifestation determination]” and that “the hearing officer may order a change in placement of a child with a disability” in making such determination.  20 USC § 1415(k)(3)(B)(i)-(ii).   The current standard of review under the IDEA for a hearing officer in an appeal of a manifestation determination is no more restrictive now than it was at the time of the Richland decision and, arguably, is less restrictive.  Thus, the reasoning in Richland is still applicable.


Consequently, over the objection of the District, the Parents were allowed to present testimony from Dr. [Unnamed] and therapist [Unnamed] at the hearing regarding the Student’s mental health diagnoses that were made after the manifestation determination.  Despite its objection, the District does not dispute that the Student has mental health diagnoses but argues that the evidence does not show that those mental health diagnoses qualified the Student as a child with an EBD disability who needed special education and related services for EBD.  


Dr. [Unnamed] credibly testified regarding her professional opinion that the Student carries the diagnoses of major depressive disorder, dysthymic disorder (meaning chronic depression), impulsive control disorder, disruptive behavior, ADHD, and conduct disorder.  (Tr. 533-537)  Similarly, therapist [Unnamed] credibly testified regarding the Student’s diagnoses made at the [Unnamed] Day Treatment program, which included reactive attachment disorder, depressive disorder, and ADHD.  (Tr. 390)  Both Dr. [Unnamed] and Ms. [Unnamed] testified that they believe the Student’s conduct that resulted in his expulsion, bringing the knife to school, was a manifestation of his mental health diagnoses.  (Tr. 401-402, 541)

The pertinent question under the IDEA, however, is whether the Student’s misconduct is a manifestation of his disability, and “disability” under the IDEA is a term of art that is specifically defined; under the IDEA, it is not a generic term that applies to any and all medical or psychiatric diagnoses.  In other words, a child who has a medical or mental health diagnosis is not automatically or necessarily a “child with a disability” for purposes of special education law.

According to the federal regulations, “child with a disability” means a child evaluated in accordance with [the relevant provisions of the federal regulations] as having mental retardation, a hearing impairment (including deafness), a speech or language impairment, a visual impairment (including blindness), a serious emotional disturbance (referred in this part as “emotional disturbance”), and orthopedic impairment, autism, traumatic brain injury, an other health impairment, a specific learning disability, deaf-blindness, or multiple disabilities, and who, by reason thereof, needs special education and related services.  34 CFR § 300.8(a)(1).  

The federal regulations define emotional disturbance as follows:

Emotional disturbance means a condition exhibiting one or more of the following

characteristics over a long period of time and to a marked degree that adversely affects a child’s education performance:

(A) An inability to learn that cannot be explained by intellectual, sensory or other factors;

(B) An inability to build or maintain satisfactory interpersonal relationships with peers and teachers;

(C) Inappropriate types of behavior or feelings under normal circumstances;

(D) A general pervasive mode of unhappiness or depression;

(E) A tendency to develop physical symptoms or fears associated with personal or school problems.

34 CFR § 300.8(c)(4)(i).


During the hearing in this matter, it became apparent that the Parents believe that the IEP team’s determination that the Student does not have an EBD is incorrect.  (Tr. 60)  However, in the due process hearing complaint, the Parents did not allege that the IEP team incorrectly determined that the Student did not meet the EBD eligibility criteria, and they never requested to amend their complaint to include that issue.  In fact, the Parents acknowledged this oversight in their first post-hearing brief.

The IDEA specifically states that the complainant shall not be allowed to raise issues at the due process hearing that were not raised in the complaint, unless the other party agrees.  20 USC § 1415(f)(3)(B).  Here, the District did not specifically agree to add this issue to the due process hearing.  Interestingly, however, the District focused its objections on testimony regarding the Student’s mental health diagnoses being allowed into evidence, rather than on information regarding the IEP team’s EBD determination being allowed into evidence.  In fact, 

there was considerable testimony from witnesses for both parties regarding the IEP team’s determination that the Student did not meet the EBD eligibility criteria.  


While I need not address the issue of whether the Student’s misconduct was a manifestation of an EBD disability since it was not properly raised in the complaint, in light of the substantial amount of evidence and argument presented by both parties regarding EBD, I will note in this decision that the Parent was unable to show by a preponderance of the evidence that the IEP team incorrectly determined that the Student does not have an EBD.  

The Parents have argued that the IEP team incorrectly utilized DPI’s guidelines for EBD eligibility and that the DPI guidelines are more restrictive than the definition of emotional disturbance found in the federal regulations.  However, after analyzing the Student’s behavior and emotional problems as described on the record in accordance with the federal regulations regarding EBD, I am not convinced that the Student has an emotional disturbance exhibiting one or more of the listed characteristics over a long period of time and to a marked degree that adversely affected his educational performance.  

At least some of the Student’s misbehavior at home occurred over a long period of time, such as watching pornography from a young age, but the preponderance of credible evidence on the record does not show that his misbehavior at home adversely affected his educational performance.  Moreover, unlike the child in the Richland case, the Student did not have a lengthy disciplinary record.  In fact, his misconduct at school was infrequent and did not occur over a long period of time.  The Student simply did not regularly engage in misbehavior that adversely affected his educational performance.

The IEP team was correct in its determination that the Student did not have an EBD.  The Student’s mental health diagnoses do not constitute a “disability” as defined by the federal regulations implementing the IDEA.  Therefore, under the IDEA, the Student’s conduct that resulted in his expulsion was not a manifestation of an EBD or of the Student’s mental health diagnoses.


The IEP team correctly considered whether the Student’s behavior that resulted in his expulsion was a manifestation of his OHI disability.  The IEP team considered the information required by law in making that determination and was not required to seek out additional medical or psychiatric information about the Student in making the manifestation determination.

The preponderance of the credible evidence shows that the Student’s conduct that resulted in his expulsion was not was caused by, or did not have a direct and substantial relationship to, his disability.  Therefore, the IEP team’s manifestation determination was correct, and the District did not improperly expel the Student.

Adequacy and Implementation of Post-expulsion IEP

The following requirements apply to children with disabilities who are expelled from school for disciplinary reasons:

(1) A child with a disability who is removed from the child’s current placement pursuant to paragraphs (c), or (g) of this section must – 

(i)  continue to receive educational services, [in accordance with the FAPE requirements of the law], so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child’s IEP; and 

(ii)  receive, as appropriate, a functional behavioral assessment, and behavioral intervention services and modifications, that are designed to address the behavior violations so that it does not recur.

34 CFR § 300.530 (d).


The Parents have alleged that the District did not provide the Student with educational services immediately following his expulsion, that his post-expulsion educational services and supports have been inadequate to meet his needs, and that his post-expulsion IEP(s) have not contained services designed to prevent a reoccurrence of the behavior for which he was expelled.


The knife incident occurred at school on Friday, October 17, 2008.  It is not clear from the record if he was sent home early on October 17, but his first full day of suspension would have been October 20, 2008. The Student was expelled from school pursuant to an order of the School Board that was signed and dated on November 7, 2008.  The District developed an IEP for the Student on October 28, 2008.  (Ex. 5)  There is no evidence on the record showing that the District failed to provide educational services to the Student following his 10th day of suspension, on or about October 30, 2008.  The Parents did not meet their burden of showing that the District denied the Student a free, appropriate public education (FAPE) by failing to provide him with educational services immediately upon his expulsion.


While the Student was attending the [Unnamed] Day Treatment program, he received materials from the District to cover the one hour of educational time per day that was scheduled in the [Unnamed] program.  District staff also participated in monthly meetings about the Student with [Unnamed] staff.  In order to have received more than five hours of educational services per week, the District would have had to provide services to the Student after 4:00 p.m. when he returned home each or on the weekends.  There is no credible evidence on the record that the District, the Parents, or [Unnamed] staff believed that the Student needed additional hours of educational services while he was attending [Unnamed] Day Treatment program in order to receive a FAPE or that anyone requested that he receive more services during the time that he attended [Unnamed].  

The special education teacher credibly testified that, while she generally thinks additional educational services are beneficial to any child, including the Student, she would have concerns regarding his ability to focus on educational programming following a full day at [Unnamed] Day Treatment in light of his ADHD.  (Tr. 517-518)   In light of the Student’s ADHD and apparent need for the therapeutic, behavioral program at [Unnamed] Day Treatment from October 2008 until early October 2009, I am not convinced that the Student received inadequate educational supports and services to meet his educational needs during that time.

Following the Student’s discharge from the [Unnamed] program in October 2009, the District revised the Student’s IEP to provide that he would receive six hours of educational services per week, working on the PASS packets at the Village Hall with an aide present.  (Ex. 9)  In December 2009, at the Parent’s request, the IEP team again revised the IEP to provide that the Student would receive eight hours of educational services per week, working on the PASS packets at the Village Hall with an aide.  (Ex. 10)   Although the Student undoubtedly would have benefited from eight hours per week of academic programming with the aide beginning in October, rather than December, the record indicates that the Student has progressed in the general curriculum using the PASS packets since October 2009.  (Tr. 504, 658)
The Student has received little or no physical and vocational education services under his post-expulsion IEPs, despite the fact that the IEPs include such services.  According to the District, the Student will receive the vocational services required in his current IEP later during this school year. (Tr. 593)

The Student also has not received behavior modification services designed to prevent the reoccurrence of the behavior that resulted in the Student’s expulsion.  The Safety Plan included in the October and December 2009 IEPs may help prevent the Student from bringing a knife to the Village Hall, but it does not constitute behavior modification services that will meet the Student’s needs.  The preponderance of the evidence shows that the physical education and behavior modification or intervention services in the Student’s post-expulsion IEPs are inadequate to meet his needs.  There is insufficient information on the record to indicate that compensatory physical education and behavior modification services are necessary for the Student or what amount of services would be warranted; thus, I decline to order such compensatory services.

The District has time remaining in the current school year to implement the vocational education provisions in the IEP, so the issue of whether those services are adequate to meet the Student’s needs is not ripe for adjudication.
CONCLUSIONS OF LAW

1. The District did not improperly expel the Student from school in November 2008 because the behavior that resulted in the expulsion was a not a manifestation of his disability.
2. The District did not deny the Student a free, appropriate public education by failing to provide the Student with educational services immediately following his expulsion.

3. The District has failed to provide the Student with a free, appropriate public education to the extent that he has not received physical education and behavior modification services adequate to meet his needs since his expulsion, and his post-expulsion IEPs have not contained behavior modification services designed to prevent a reoccurrence of the misbehavior for which he was expelled.
ORDER

It is hereby ordered that the District convene an IEP meeting for the purpose of revising the Student’s IEP to include adequate physical education and behavior modification services to meet the Student’s needs and that the District provide those services in accordance with the revised IEP and also provide the vocational services included in the Student’s current IEP.  

Dated at Madison, Wisconsin on March 18, 2010.




STATE OF WISCONSIN



DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


