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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case No.:  LEA-10-002





The Parties to this proceeding are:


[Student], by

Attorney Monica Murphy

Disability Rights Wisconsin

6737 West Washington St.

Milwaukee, WI  53214


[District], by

Attorney Joanne H. Curry

Lathrop & Clark LLP

P.O. Box 1507

Madison, WI  53701-1507

PROCEDURAL HISTORY


On February 3, 2010, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from Attorney Monica Murphy on behalf of  [Parents] (the “Parents”) and [Student] (the “Student”) against the [District] (the “District”).  DPI referred the matter to this Division for hearing.


The due process hearing was held on May 25 and 26, 2010.  The record closed on July 26, 2010.  The decision is due on August 10, 2010.

ISSUES

1. Does the District’s most recent placement offer fail to provide the Student with a free appropriate public education to meet her individual needs in the least restrictive environment?
2. If the Wisconsin School for the Deaf is the appropriate placement for the Student to receive a free appropriate public education in the least restrictive environment, must the District provide transportation to the school as a related service?
FINDINGS OF FACT

1. The Student [personally identifiable information deleted] is profoundly deaf.  (Ex. 15)  She resides in the District with her Parents... The family communicates with one another using American Sign Language (ASL).  (Tr. p. 17)  

2. [personally identifiable information deleted]
3. In May 2009, the Student was evaluated by the Center for the Deaf and Hard of Hearing (CDHH) and began participating in Milwaukee County’s birth-to-three program at CDHH.  (Ex. 7, 15)

4.  At CDHH, the Student received individual speech-language therapy for 30 minutes twice per week and participated in group speech-language therapy for 30 minutes once per week.  (Ex. 5, Tr. 323)  In individual speech therapy sessions with the Student, the speech-language therapist would use her voice with signing, including some ASL signs.  (Tr. 156)  The Student also participated in a toddler total communication group, which utilized simultaneous signing and spoken English with some individualized use of ASL, for two hours and 15 minutes twice per week.  (Ex. 8, 15, Tr. 134, 143)  The CDHH speech and language therapist saw the Student make progress in the areas of auditory and speech development during the time she attended CDHH, although it was limited progress.  (Tr. 145)
5. In anticipation of the Student turning three years of age, the District held an initial individualized education program (IEP) team meeting on November 24, 2009 to determine her eligibility for special education.  (Ex. 11, Tr. 225)  The IEP meeting ended prematurely because the District did not have an adequate ASL interpreter for the Parents at the meeting.  (Tr. 29)

6. The next IEP team meeting was held on January 5, 2010.  The IEP team participants who attended the meeting included:  the Parents and grandmother, a parent advocate, the Student’s speech and language therapist from CDHH, the child and family teacher from CDHH, the District’s Assistant Superintendent of Student Learning, two speech and language clinicians from the District, the District’s deaf and hard of hearing teacher, and an ASL interpreter.  
7. The deaf and hard of hearing teacher at [School] has taught approximately 150 deaf and hard of hearing students since she began teaching in 1974, including students who communicated using ASL.  She is capable of providing direct instruction to the Student in ASL.  (Tr. 221-222, 382-384, 399)  
8. The speech and language clinician at [School] has limited experience providing therapy to deaf students and has limited ability to communicate using ASL.  She does have some experience using sign language.  (Tr. 452-454, 471)

9. The District’s Assistant Superintendent of Student Learning was a deaf and hard of hearing teacher prior to becoming a school administrator.  She has taught approximately 150 to 180 deaf and hard of hearing students, and previously provided ASL instruction to adults and children as a certified ASL instructor.  (Tr. 514-519)

10. At the January 5 1EP meeting, the IEP team determined the Student’s eligibility for special education, discussed and developed an initial IEP including annual goals, and discussed placement.  (Ex. 2)
11. District staff did not assess and evaluate the Student as part of the initial evaluation; instead, the IEP team relied on the evaluations of the Student that had been conducted by the CDHH speech and language therapist and teacher.  (Ex. 2, 6, 8, Tr. 226, 230, 248, 456)  Those evaluations indicated that the Student exhibited oral language/speech skills primarily in the 6-9 month age range and exhibited expressive speech skills characteristic of 4-6 month old hearing children, with emerging skills at the 7-9 month range.  In addition, the CDHH speech and language therapist’s evaluation indicated that the Student had been wearing hearing aids inconsistently for less than three months.  Based on the CDHH evaluations and the CDHH staff’s reports to the IEP team, the IEP team determined that the Student meets the eligibility criteria for hearing impairment and speech and language impairment and that hearing impairment is her primary disability.  (Ex. 2)
12. Based upon the evaluation data, the District’s deaf and hard of hearing teacher and speech and language clinicians identified two areas of educational need for the Student and, at the January 5 IEP meeting, proposed two IEP goals related to the development of auditory skills and sound production.  (Ex. 1, 18, Tr. 256, 302-303, 306-307)
13. During the January 5 1EP meeting, the Parents discussed other concerns about the Student’s educational needs, and the IEP team developed three more IEP goals for the Student.  (Ex. 2, Tr. 36-40, 256-257)  The three additional goals (Goals 4, 5, and 6 in the IEP) related to the Student increasing her receptive sign language vocabulary, answering “WH” (who, what, where, when) questions using ASL to further develop her ASL, and using age-appropriate ASL sign combinations in interactions with similar age hearing and non-hearing peers.  (Ex. 1, Tr. 259-260)  The IEP stated that the Student would receive 90 minutes per week of speech and language therapy and 90 minutes per week of specialized instruction in auditory skill development through co-treatment with the deaf and hard of hearing teacher and the speech and language clinician.  (Ex. 2)
14. The deaf and hard of hearing teacher and the speech and language clinician at [School] devised a plan to provide the Student with opportunities to communicate and interact with a six-year-old first grade girl who is deaf and uses sign language to communicate during therapy in the small therapy room at the school and to interact and communicate with hearing kindergartners at the school.  (Tr. 315-316, 474-476)

15. The District proposed implementing the Student’s IEP at [School] at the January 5 IEP meeting, but the Parents did not agree with this placement and wanted placement at WSD.  The IEP team participants discussed concerns about transporting a deaf three-year-old child [distance and city] to WSD in Delavan with a driver who does not know ASL.  (Tr. 42-43, 331)  The Parents offered ideas to address some of those concerns.  (Tr. 42)  The meeting ended without a decision by the IEP team regarding placement.  (Ex. 1, 2, 24, Tr. 35, 543)

16. [School] is the Student’s neighborhood school in the District, which she would attend if nondisabled.  (Ex. 1) 

17. All of the teachers and professional personnel at WSD, including speech and language therapists, are certified in ASL and use it to communicate with and teach all students at WSD.  (Tr. 408-410)  
18. Sometime after the January 5 IEP meeting, the Student’s father and a consultant at DPI had a telephone discussion regarding the possibility of the father transporting the Student to WSD.  (Tr. 83, 99-100, 109, 544)
19. The District held another IEP meeting on January 14, 2010 for the IEP team to determine placement of the Student.  In addition to the IEP team participants who attended the prior meeting, the Principal of WSD participated in the meeting by telephone.  (Ex. 24, Tr. 417)  During the January 14 IEP meeting, the Student’s father informed the IEP team that he would not be able to transport the Student to WSD because his vehicle was unreliable and he was getting a second job.  (Tr. 100-101, 545)  At the January 14 IEP meeting, the IEP team agreed on placement of the Student at WSD, with a projected implementation date of January 29, 2010.  (Ex. 24)
20. In light of the expected implementation of the IEP at WSD, the IEP team also revised the amount of special education services to be provided to the Student from 90 minutes per week of speech and language therapy and 90 minutes per week of specialized instruction in auditory skill development (as stated in the January 5 IEP) to 60 minutes per week of speech and language therapy, 60 minutes per week of specialized instruction in auditory skill development, and three hours per day/ three days per week of “[s]pecialized instruction in the areas of communication, receptive/expressive language skills, preacademic skills at the K3 level (via [the Student’s] native language of ASL).”  The related service of transportation half-days for three days per week to WSD was also included in the IEP.  (Ex. 24)  
21. Although it is not stated in the IEP, the IEP team participants expected that the Student’s attendance at WSD would be increased from three to five days per week after a trial period of approximately a month, assuming that transporting the Student to WSD was going smoothly.  (Tr. 41-42)
22. The Parents did not sign the parent consent form for initial placement of the Student in special education on January 14, 2010 because some revisions needed to be made to the written IEP document.  (Ex. 24, Tr. 40-41, 45-46, 84) 
23. After the January 14 IEP meeting, the District’s Assistant Superintendent of Student Learning who served as the LEA representative on the IEP team, contacted the District’s bus company, two school districts located closer than [City] is to WSD, and two private organizations to inquire about transportation of the Student from to WSD in Delavan.  (Ex. 35, Tr. 547)  The two school districts did not provide daily transport to any students to WSD and the two private companies were unable to provide transportation to WSD in Delavan.  Riteway, the District’s bus company, originally quoted $250 a day to transport the Student to WSD, but a few days later informed the Assistant Superintendent that it was not feasible for the company to provide a vehicle and driver to transport to WSD and that the company had liability concerns about transporting a [Age] child that distance.  (Tr. 546-548)
24. The Assistant Superintendent and the District’s Superintendent had concerns about the cost of transporting the Student to WSD, and the District withdrew its placement offer at WSD because securing transportation was viewed as “an unsurmountable (sic) task.”  (Tr. 548-549)
25. The District convened another IEP meeting on January 28, 2010 and offered special education services and placement to the Student at [School], consistent with the IEP that had been discussed and developed at the January 5 IEP meeting.  (Ex. 2, 22)  Attorneys for both the Parents and the District attended the January 28 IEP meeting.  (Ex. 22)  The District staff members who were IEP team participants agreed with the appropriateness of the January 28 IEP and placement offer, but the Parents did not.  (Tr. 48, 376, 480-481)  The CDHH professionals preferred the WSD placement for the Student.  (Tr. 133, 154-155, 184)
26. On February 3, 2010, the Parents filed a request with DPI for a due process to challenge the District’s January 28 placement offer at [School].  The Parties agreed upon a stay-put placement of the Student at CDHH during the pendency of the due process proceeding.

DISCUSSION

Burden of proof

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainants in this matter, the Parents bear the burden of proof.  

The Parents allege that the District’s placement offer at [School] violates the Student’s right to a free appropriate public education (FAPE) in the least restrictive environment (LRE).  

Free appropriate public education
The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit educationally from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).  

In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  458 U.S. 176, 206-07.  If these requirements are met, no IDEA violation will be found.  Id. at 206-07.  
Since 2004, the IDEA has mandated that a hearing officer base a determination that a child has been denied FAPE on substantive grounds.  The same mandate exists in Wisconsin special education law, as follows:
In matters alleging a procedural violation, a hearing officer may find that a child did not receive a free appropriate public education only if the procedural inadequacies impeded the child’s right to a free appropriate public education, significantly impeded the parents’ opportunity to participate in the decision-making process regarding the provision of a free appropriate public education, or caused a deprivation of educational benefits.  Wis. Stat. § 115.80 (5)(c); see also 34 CFR § 300.513 (a)(2).

Federal and state special education regulations and statutes require IEP teams to consider special factors with regard to children who are deaf or hearing impaired when developing IEPs for those children.  Specifically, the IEP team shall:

 . . . in the case of a child who is deaf or hard of hearing, consider the child’s language and communication needs, opportunities for direct communications with peers and professional personnel in the child’s language and communication mode, academic level and full range of needs, including opportunities for direct instruction in the child’s language and communication mode.

34 CFR § 300.324 (a)(2)(iv); § 115.787 (3)(b)4, Wis. Stats.

Two possible procedural violations have been raised in this case.  First, did the District fail to consider the special factors for a deaf child when developing the Student’s IEP and placement?  Second, did the District unilaterally decide the Student’s placement, rather than the IEP team?  After a thorough review of the record and procedural requirements, I have determined that the District did not engage in procedural violations that impeded the Student’s right to FAPE, significantly impeded the parents’ opportunity to participate in the decision-making process regarding the provision of FAPE, or caused a deprivation of educational benefits.
The record shows that the District did consider the statutory special factors for deaf children in developing the Student’s IEP and placement.  For example, because the District’s speech and language therapist is limited in her signing abilities, particularly in ASL, the IEP team determined that the speech and language clinician and the more experienced deaf and hard of hearing teacher would co-teach and co-treat the Student at [School].  The deaf and hard of hearing teacher credibly testified that she has experience teaching students using ASL and is sufficiently fluent in ASL to teach the Student using ASL.  (Tr. 382-384, 399)  The deaf and hard of hearing teacher will be able to provide direct instruction in the Student’s language, and the co-treatment method represents the District’s efforts to address the concern that the Student has opportunities for direct communication with professional personnel in the Student’s language and communication mode.  

Of greater concern is the fact that implementing the Student’s IEP at [School] will provide the Student with the opportunity to communicate with only one nonhearing peer and that child is three years older than the Student and communicates in sign language but does not have ASL as her native language. (Tr. 316, 361)  This arrangement minimally, at best, satisfies the concern that the Student have opportunities for direct communication with peers in the child’s language and communication mode.  However, the District did not ignore this factor and did, in fact, develop a plan to provide the Student with at least some opportunities for communication with nonhearing and hearing peers at [School].  Further, the plan will allow the Student to work on Goal 5 in the IEP. 
The Parents correctly point out that placement at WSD would allow the Student to communicate directly with teachers and peers in her native language of ASL.  Because all of the teachers and professional personnel at WSD communicate with and teach the students in ASL, the special factors consideration would clearly be met.  Likewise, placement at WSD would obviously provide the Student with many more opportunities for direct communication with peers in her language and communication mode, since all of the Students are nonhearing and communicate using ASL.  As a side note, however, placement at WSD would not provide the Student with opportunities to interact with hearing peers, which is called for in Goal 5 of the IEP.  Moreover, the question here is whether the District considered the special factors in developing the January 28 IEP and placement, not whether placement at WSD would better meet the special factors considerations or provide the Student with better educational benefits.  The U.S. Supreme Court has opined that providing FAPE to a child with a disability does not require maximizing the child’s potential.  Rowley, 458 U.S. at 199.  
Although implementing the IEP at [School] raises concerns about the quantity and quality of opportunities for direct communication the Student will have with professionals and peers in her language and communication mode, the record does not support a finding that the District failed to consider these factors and committed a procedural violation that denied educational benefit, the Student’s right to FAPE, or the opportunity of the parents to participate in the decision-making process regarding the provision of FAPE.  
The Parents have also argued that the District committed a procedural violation by determining the Student’s placement.  Indeed, the law clearly requires that the IEP team shall determine the special education placement of a child with a disability.  See Wis. Stat. § 115.78 (2)(c).  The District is responsible for ensuring that a special education placement is provided to implement a child’s IEP, but the IEP team is responsible for determining the placement.  See Wis. Stat. § 115.79 (1)(b).  
In this case, the District held four IEP meetings to discuss, develop, and determine the Student’s eligibility, IEP, and placement.  The Parents and their advocate actively participated in all of the meetings.  On January 5, 2010, the IEP team proposed placement at [School], but the Parents would not agree to the placement.  Although an IEP team is not required to have consensus regarding a placement offer, the District convened another IEP team meeting to discuss placement.  On January 14, 2010, the IEP team agreed upon placement at WSD.  
Before the Parents consented to the provision of initial special education services and placement at WSD, the District decided to withdraw the placement offer at WSD based on concerns about the availability and potential cost of transporting the Student to WSD.  The District did not simply draft a new placement offer and send it to the Parents.  Another IEP meeting was held on January 28, 2010, which the Parents attended with their attorney.  At that meeting, placement was offered at [School], and District staff members on the IEP team agreed that placement at [School] was appropriate. 

In retrospect, the local education agency representative at the January 14 IEP meeting probably should not have agreed with the IEP team to offer placement at WSD, if the placement was contingent upon finding appropriate round-trip transportation for the Student from [City] to WSD in Delavan.  Nevertheless, this unfortunate handling of the placement offer does not constitute a procedural violation in which the District determined the Student’s placement at [School].  The District convened another IEP meeting prior to the Parents providing written consent for initial placement, and the IEP team revised the IEP and placement offer back to what had been developed at the January 5 IEP meeting.  The Parents did not agree with this placement offer, but they were not denied the opportunity to participate in the IEP process and determining the provision of FAPE to the Student.

The next prong of the analysis is whether the IEP and placement at [School] is reasonably calculated to provide the Student with educational benefits.  This is a difficult case involving a very young child, caring and knowledgeable Parents [personally identifiable information deleted], experienced educators, and several in-depth IEP meetings that, unfortunately, included a rather bungled handling of the placement offer by the District.  Both the Parents and the District presented compelling evidence and arguments regarding the appropriateness of placement at WSD and at [School].  Indeed, even District staff agreed that placement at WSD is appropriate for the Student.  (Tr. 376)  Again, however, the question here is whether the IEP and placement offer at [School] is appropriate and is reasonably calculated to provide educational benefits, not whether placement at WSD is also appropriate and/or would provide more educational benefits to the Student. 
The IEP team developed the IEP and its annual goals based upon the evaluation data provided by CDHH and based upon concerns raised by the Parents.  With the intent of implementing the IEP at [School], the District’s deaf and hard of hearing teacher and the speech and language therapist developed a plan to co-treat and co-teach the Student and also developed a plan to provide opportunities for the Student to have direct communication and interaction with nonhearing and hearing peers at the school.  The Student will receive direct instruction in ASL and will communicate directly with the deaf and hard of hearing teacher in ASL at [School].  
The District’s deaf and hard of hearing teacher, Assistant Superintendent, and speech and language therapist all testified that they believe the Student will progress and receive educational benefit at [School].  The extremely experienced deaf and hard of hearing teacher believes that implementing the Student’s IEP at [School] will allow the Student to progress towards her IEP goals and that the Student does not require placement in the WSD preschool classroom in order to receive educational benefit.  (Tr. 324-325)  The Assistant Superintendent testified that she believes the co-teaching/co-treating approach planned by the deaf and hard of hearing teacher and the speech and language therapist is an appropriate methodology to use for the Student.  (Tr. 540)
Despite the concerns that were previously addressed in the discussion of the special factors for deaf and hard of hearing students, the record as a whole leads me to conclude that the IEP and placement at [School] is reasonably calculated to provide the Student with meaningful educational benefit and FAPE.
  The District and the IEP team met several times with the Parents to develop an IEP and placement to address the Student’s individual educational needs.

Least restrictive environment
In challenging the District’s proposed placement of the Student at [School], the Parents also questioned whether [School] is the LRE for the Student. 

The IDEA requires that, to the maximum extent appropriate, children with disabilities are to be educated with children who are not disabled, but more restrictive placements are allowed “when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.”  20 USC § 1412(a)(5)(A); § 115.79(4), Wis. Stats.

The courts have long recognized that a student with a hearing impairment may be appropriately educated in a centralized or residential program for the hearing impaired, based upon the student’s individual needs, rather than in the neighborhood school.  See Lachman v. Illinois State Bd. Of Educ., 852 F.2d 290 (7th Cir. 1988); see also French v. Omaha Public Schools, 766 F. Supp. 765 (D. Neb. 1991).  

Here, the District has offered placement to the Student at the school she would attend if not disabled.  (Ex. 22)  The January 28 IEP states that the Student will not participate full-time with non-disabled peers in age-appropriate settings due to the nature of her auditory and oral language delays and that she requires individualized instruction with the deaf and hard of hearing teacher and the speech and language therapist.  Id.  As discussed, the IEP and placement were designed to provide the Student with educational benefit and meet her individual needs.
The District’s placement offer is at one point along the continuum of placements between regular education classes at the Student’s neighborhood school and a separate facility or school, such as WSD.  Placement at [School] is in a setting that is considered less restrictive than WSD.  The Parents were unable to meet their burden of showing that placement of the Student at [School] is not in the least restrictive environment.

Transportation as a related service

Because the tribunal has not concluded that the District must offer placement at WSD in order to provide the Student with FAPE in the LRE, the second issue regarding transportation is moot and will not be addressed.
CONCLUSION OF LAW

The District’s January 28, 2010 placement offer at [School] provides the Student with a free appropriate public education to meet her individual needs in the least restrictive environment.
ORDER


It is hereby ordered that the due process hearing request be dismissed.

Dated at Madison, Wisconsin on August 10, 2010.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� The hearing officer acknowledges that, during the course of the hearing, despite having the actual statutory language in front of her, she mischaracterized these special factors as part of the LRE requirement, rather than as part of the requirements that the IEP team must consider in developing a child’s IEP.


� I would note that, because this case involves an initial IEP and placement, there is less educational history to review and rely on in determining the Student’s educational, social and behavioral needs.  The District, teachers, and Parents will need to monitor the Student’s progress closely at [School] to determine, for example, if her educational needs require more or different opportunities for direct communication with peers and professionals in her language and communication mode.








