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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Silver Lake J1
	DECISION

Case No.:  LEA-10-022





The Parties to this proceeding are:


[Student], by

[Parent]

Silver Lake J1, by

Attorney Jeffrey A. Schmeckpeper

Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY


On October 18, 2010, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parent] (the “Parent”) on behalf of [Student] (the “Student”) against Silver Lake J1 (the “District”).  DPI referred the matter to this Division for hearing.


The due process hearing was held on February 17, 2011, and, at the request of the Parent, was continued by telephone conference call on April 1, 2011.  The record closed on March 11, 2011.  The decision is due by April 15, 2011.

ISSUES

1. Did the District improperly determine that the Student is not a child with a disability who needs special education and related services?

2. If the District incorrectly determined the Student’s ineligibility for special education, did the District improperly expel the Student in November 2010?
FINDINGS OF FACT

1. The Student is XX years of age (date of birth: [Birthdate]) and is a regular education student in 7th grade at Riverview School in the District. 

2. In 2003, the Student was diagnosed with attention deficit hyperactivity disorder (ADHD).  (Ex. 1, Tr. p. 246-248)

3. The Student has never been identified by the District as a student with a disability in need of special education and related services under the IDEA.

4. On September 27, 2010, the District Administrator conducted an investigation based on the allegations of four or five students that the Student had given them prescription medication that had not been prescribed to them, namely Adderol and/or Oxycontin pills, on more than one occasion at Riverview School.  During the investigation, the Student admitted that he had given his own prescription medication to other students at school on more than one occasion.  As a result of the investigation, the District Administrator recommended to the Board of Education that the Student be expelled.  (Ex. 12 and 13, Tr. 181-182)

5. On September 28, 2010, the Parent referred the Student for a special education evaluation.  (Ex. 7)  The Board of Education deferred the expulsion hearing pending the outcome of the special education evaluation.  (Ex. 12, Tr. 182)

6. The District convened an IEP team for the purpose of evaluating the Student to determine if the Student is a child with a disability in need of special education services.  The members of the IEP team included: the Parent, the school psychologist, a special education teacher, a 7th grade regular education teacher, and the school principal as the local educational agency representative.  (Ex. 8)

7. As part of the evaluation, the school psychologist administered the Wechsler Intelligence Scale for Children, Fourth Edition, to assess the Student’s intellectual and information processing abilities and the Behavior Assessment System for Children, Second Edition, to assess the Student’s behavioral functioning.  (Ex. 1)  In addition, the school psychologist reviewed the Student’s cumulative school records, standardized test results, and all of the Student’s medical records.  She also interviewed the Parent and the Student’s private psychologist.  (Ex. 1 and 9, Tr. 124-129)

8. In her written evaluation report, the school psychologist stated in the summary of her findings that, throughout his school career, the Student had earned grades in the average range and had few behavioral infractions.  Further, she stated that the Student’s “current global intellectual ability falls within the average range,” and that the behavior rating scale indicated “mild concerns in the following areas: conduct problems and adaptive skills (home/sixth grade) and social skills (sixth/seventh grade).”  (Ex. 1)

9. The special education teacher also assessed the Student as part of the special education evaluation.  She administered the Woodcock Johnson Tests of Achievement (WJIII) to assess the Student’s academic abilities in the areas of reading, math, and written expression.  (Ex. 1) In her evaluation report, the special education teacher summarized the Student’s test results as follows:

[The Student’s] scores, when compared to others at his grade level, are within the average range in basic reading skills, math calculation skills, math reasoning, and written expression.  His score on reading comprehension is low average compared to others at his grade level.  His fluency with academic tasks and his ability to apply academic skills are both within the average range.

(Ex.1)

10. On October 18, 2010, the District held an IEP meeting to determine whether the Student met the eligibility criteria for a child with a disability in need of special education services.  The IEP team considered the following areas of disability:  specific learning disability (SLD), emotional behavioral disability (EBD), and other health impairment (OHI).  (Ex. 10)  The Parent attended and participated in the IEP meeting, and the Student and a family friend of the Parent also attended the IEP meeting.  (Ex. 10)

11. During the IEP meeting, the IEP team participants discussed the information contained in the individual evaluation reports prepared by the school psychologist and the special education teacher, including the Student’s school and medical records, the information provided by the private psychologist and the Student’s 7th grade teachers, the Student’s grades and academic progress, the Student’s test results and scores, and behavioral incidents. (Tr. 90, 127-130)  All of the District staff members on the IEP team concluded that the Student did not qualify as a child with a disability in need of special education services.  (Ex. 10, Tr. 57, 88-89, 134, 175)  During the IEP meeting, the Parent agreed that the Student did not meet the eligibility criteria for SLD and EBD, but the Parent believed that the Student did qualify as a child with OHI.  (Tr. 131-132)

12. After the IEP team meeting, the school psychologist finalized the Evaluation Team Report regarding the IEP team’s determination and provided it to the Parent with the Notice of IEP Team Findings that the Student is not a child with a disability.  (Ex. 10 and 11, Tr. 129, 132)

13. The specific findings contained in the Evaluation Team Report with regard to the three impairments that were considered and rejected by the IEP team are as follows:

Specific Learning Disability: [The Student] demonstrates average range intellectual ability (FSIQ=97).  [The Student] demonstrates a strength in acquiring verbal information. [The Student] demonstrates average range academic skills on a formal, standardized academic achievement assessment.  At this time, [The Student] does not demonstrate delayed classroom achievement when compared to his same-age peers.

Emotional Behavioral Disability: [The Student] does not demonstrate social, emotional, or behavioral functioning that is significantly different from his same-age peers at school.  [The Parent] indicates that [the Student] has a difficult time getting along with peers and organizational skills, as well as demonstrating inappropriate affective or behavioral responses to a normal situation.  This is not observed in the school setting.  At this time, [the Student] does not demonstrate severe, chronic, or frequent behaviors in the school and/or home/community settings.

Other Health Impairment: [The Student] was diagnosed with Attention Deficit (Hyperactivity) Disorder in kindergarten.  [The Student’s] diagnosis is chronic and acute at this time.  The school staff members on [the Student’s] evaluation team do not feel that [the Student’s] AD(H)D results in limited strength, vitality, or alertness at this time.  It should be noted, however, that [the Parent] and her family friend indicated that [the Student’s] diagnosis does result in limited alertness.

(Ex. 10)

14. The Evaluation Team Report also contained two pages of additional documentation that is required when a student is evaluated for SLD.  (Ex. 10)

15. On November 4, 2010, the school board issued an expulsion order, thereby expelling the Student from school through the end of the 2011-2012 school year but further ordering that the Student was eligible for early readmission on January 24, 2011 if the Student complied will certain conditions, including providing a drug test result that shows no use of illegal drugs, submitting to random searches of person and property, and submitting to random drug tests. (Ex. 12, Tr. 183-184)  

16. The Student did comply with the early readmission conditions in January 2011 and has been attending Riverview School in the District since that time, in accordance with the terms of the Expulsion Order.  (Tr. 184)

17. Following the IEP team’s determination that the Student is not eligible for special education services, the Parent requested an independent education evaluation (IEE).  (Tr. 133) The District agreed to pay for an IEE, and the Parent selected Dr. Diana Rogers-Adkinson as the independent evaluator.  (Tr. 184-185, 187)

18. On January 5, 2022, Dr. Diana Rogers-Adkinson issued an IEE report.  (Ex. 2, 14)  In conducting the IEE, Dr. Rogers-Adkinson reviewed the Student’s educational and medical records, interviewed school teachers and staff, observed the Student in the home setting, and administered an emotional/behavioral assessment (the ASEBA), an academic achievement assessment (the WIAT-II:Tests of Achievement), and had a certified school psychologist administer a cognitive assessment (the Woodcock Johnson Tests of Cognitive Abilities-3rd Edition). (Ex. 2, Tr. 185) 

19. In her IEE report, Dr. Rogers-Adkinson stated that achievement test results indicated that the Student’s academic performance is consistent with his intellectual assessment.  She further stated that the Student’s annual progress “has not been suggestive of his ADHD interfering significantly with his education performance.”  With regard to the Student’s emotional/behavioral functioning, Dr. Rogers-Adkinson stated that the Student’s behavior in 6th grade did not create a pattern of disruption that interfered with his own or other students’ learning and, other than the incident that resulted in expulsion, there is no recent pattern of behavior that interfered with the Student’s or other students’ learning.  She concluded that the Student is not a child with a disability in need of special education services.  (Ex. 2)

20. The Student is not a child with a disability in need of special education services under the IDEA.
DISCUSSION

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief.  Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

In this case, the Parent has alleged that the IEP team improperly determined that the Student is not a child with a disability in need of special education services. At the time of the IEP meeting to evaluate the Student, the Parent agreed with the other members of the IEP team that the Student did not meet the eligibility criteria for the impairments of SLD and EBD, but the Parent did believe that the Student met the criteria for OHI. Because the Parent believes that the Student is a child with a disability, she has also alleged that the District improperly expelled the Student from school.

At the hearing, the Parent raised several other concerns about the IEP team’s evaluation and eligibility determination of the Student, including that she did not receive copies of the individual evaluation reports prior to the IEP meeting, that the individual evaluation reports did not include subtest scores, that the IEE assessment results showed “subtest scatter” as compared to the District’s assessment results, and that the IEE report indicates that the Student demonstrated difficulty retrieving information from his long term visual memory.  

Evaluation Procedures

The IDEA and state special education laws set forth the procedures a school district must follow when evaluating a student for special education.  20 USC §§ 1414(b), 1415; 34 CFR § 300.304; Wis. Stat. § 115.782.  

When conducting an evaluation in Wisconsin, an IEP team must: (1) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parents and information that is related to enabling the child to be involved in and progress in the general curriculum; (2) use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors; (3) use assessments and other evaluation materials for the purposes for which they are valid and reliable, administered by trained and knowledgeable personnel in accordance with any instructions provided by the producer of the assessment materials; (4) assess the child in all areas of suspected disability; and (5) use tools and strategies that directly assist persons in determining the educational needs of the child.  Wis. Stat. § 115.782(2).  

In addition, Wisconsin law requires the IEP team to review existing evaluation data on the child, including evaluations and information provided by the parents, previous interventions and the effects of those interventions, current classroom-based, local, or state assessments, classroom‑based observations, and observations by teachers and related services providers.  Id.  The IEP team is also required to generate assessment and other evaluation measures to produce information related to the student’s present level of academic achievement and developmental needs of the child.  Id.  
In the instant case, the IEP team assessed the Student in all areas of suspected disability, as required.  The IEP team used a variety of assessment tools and methods to gather the required and appropriate information about the Student, including records review, interviews of teachers, the Parent, and the private psychologist, and conducting assessments of the Student.  The District used three technically sound assessment tools that were administered by qualified District staff for the valid and reliable purposes of assessing the Student’s cognitive abilities, academic achievement, and emotional/behavioral functioning.  

Because the Student was suspended from school, the IEP team was unable to observe him in school during the evaluation. Instead, District staff observed him during the tutoring sessions the District was providing to him during his suspension. In addition, 6th and 7th grade teachers provided information to the IEP team about the Student’s functioning in their classrooms, which essentially constituted their classroom observation of the Student, and this information was included in the evaluation report.  (Ex. 10)  The District did not ignore the obligation to observe the Student in the classroom and, under the circumstances, took appropriate and sufficient actions to provide information to the IEP team about how the Student functioned in the classroom. 

The school psychologist and the special education teacher generated assessment information and evaluation reports, which were discussed by the IEP team at the IEP meeting. (Ex. 1)  The District was not required to provide the individual evaluation reports to the Parent prior to the IEP meeting.  See Comments to 34 CFR § 300, Federal Register, p. 46645.  Moreover, neither state or federal special education laws and regulations require a District to provide parents with all specific assessment subtest scores obtained as part of a special education evaluation.
The Parent’s concern regarding “subtest scatter” on the cognitive subtest scores contained in the IEE report related to the Student having particularly low scores on some of the subtests.  (Tr. 95, 105, 107, 109)  The school psychologist explained that the subtests are factored into the cluster scores and that a Student scoring low on a particular subtest does not indicate that there is a significant discrepancy in one of the eight areas looked at for SLD.  (Tr. 104-105) The school psychologist acknowledged that the IEE report showed considerable subtest scatter on certain subtests, but explained that, in determining strengths and weaknesses for determining SLD, the scores need to be looked at altogether rather than individually.  (Tr. 113)  

Furthermore, the school psychologist further credibly testified that there was not a significant discrepancy on the testing administered by the special education teacher.  (Tr. 106)  The fact that certain subtests showed differing results or discrepancies on the IEE assessment does not negate or invalidate the District’s assessment results of the Student.  The school psychologist testified that, upon her review of the IEE report, she does not believe that Dr. Rogers-Adkinson obtained any results that were materially different than those found by the District.  (Tr. 133, 140-141)  The fact that Dr. Rogers-Adkinson concurred with the District’s determination that the Student is not a child with a disability in need of special education services indicates that the subtest scatter was not significant enough to alter the eligibility determination or to require additional testing, as argued by the Parent.

There is no persuasive evidence on the record that the IEP team failed to properly assess and evaluate the Student in all areas of suspected disability.  The IEP team’s evaluation complied with the procedures set forth in state and federal special education laws and regulations.  (Ex. 1 and 10)

Eligibility Determination

In order to be identified as a child with a disability under the IDEA, an IEP team must determine whether the child meets a two-prong eligibility standard.  A child qualifies for special education and related services if:  (1) the child is determined to be a child with a disability within one of the listed categories of impairment, and (2) if, by reason of the identified impairment, the child needs or continues to need special education and related services.  20 USC § 1401(3)(A); 34 CFR § 300.8(a)(1).  

Here, in determining whether the Student met the eligibility criteria for SLD, EBD and OHI, the IEP team appropriately considered information from the special education evaluation, including academic and medical records; information provided by the Parent, teachers, and private psychologist; and information gained from administering technically sound and reliable instruments to assess the Student’s cognitive abilities, academic achievement, and emotional/behavioral functioning. 
The information set forth in the Evaluation Report regarding the IEP team’s consideration and rejection of the three areas of impairment is consistent with the eligibility criteria established in Wis. Admin. Code P1 11.36.  (Ex. 10)  The IEP team considered the additional data required when a student is evaluated and considered for SLD, as indicated and included in the Evaluation Report.  Id.  

There is no credible evidence on the record showing that the IEP team’s determination that the Student did not meet the eligibility criteria for SLD, EBD, and OHI and does not need special education was improper or unsubstantiated by the special education evaluation.  Simply put, there was essentially no evidence presented at the hearing to support a finding that the Student is a child with a disability in the areas of SLD, EBD, and/or OHI. The Parent failed to meet her burden of showing that the District improperly determined that the Student is not a child with a disability in need of special education services.

CONCLUSIONS OF LAW

1. The District properly determined that the Student is not a child with a disability in need of special education and related services.

2. Because the Student is not a child with a disability, the District’s expulsion of the Student as a regular education student is not an issue for this forum to address.

ORDER


For the reasons stated above, it is hereby ordered that the due process hearing request is dismissed with prejudice.


Dated at Madison, Wisconsin on April 15, 2011.




STATE OF WISCONSIN



DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


