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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Seymour School District
	DECISION

Case No.:  LEA-11-004




The Parties to this proceeding are:


[Student], by
Attorney Thor H. Templin
Lagmann, Inc.

P.O. Box 1729

Milwaukee, WI  53201-1729

Seymour School District, by
Attorney Jeffrey A. Schmeckpeper
Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY


On April 12, 2011, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the Individuals with Disabilities Education Improvement Act (IDEA) from Attorney Thor H. Templin on behalf of  [Mother and Father] (the “Parents”) and [Student] (the “Student”) against the Seymour School District (the “District”).  DPI referred the matter to this Division for hearing.

The due process hearing was held on August 2 and 3, 2011.  The record closed on August 26, 2011, and the decision is due by September 7, 2011.

ISSUES

1. During the 2010-2011 school year, did the District fail to provide the Student with dyslexia programming to meet the Student’s individualized special education needs?

2. During the 2010-2011 school year, did the District include annual goals in the Student’s IEP(s) that were immeasurable and vague?

3. During the 2010-2011 school year, did the District fail to provide the Student with accommodations and transition activities required by the Student’s IEP?

4. During the 2010-2011 school year, did the District fail to conduct a functional behavioral assessment and develop a behavior intervention plan for the Student?

5. Did the District fail to convene IEP meetings requested by the Parents in November and December 2010 and January 2011?

6. At IEP meetings held in November 2010 and March 2011, did the District fail to review and evaluate the Student’s annual goals before developing new annual goals?

7. Did the District fail to make reasonable efforts to include the Parents and Student in the February 25, 2011 IEP meeting?

FINDINGS OF FACT

1. The Student is currently 16 years of age (date of birth: [date]).  During the 2010-2011 school year, he attended 9th grade at the high school in the District.  The Student was medically diagnosed with attention deficit hyperactivity disorder-primarily inattentive type as a young child, and in November 2009, he was medically diagnosed with dyslexia.  (Ex. 6, Tr. 13)

2. The Student has received special education services in the District since he was a kindergartener, when he was identified by the District as a child with a speech and language disability.  (Tr. p. 12)  Later during the Student’s grade school years, the District determined that the Student had a learning disability because of delays in reading and no longer met the eligibility criteria for a speech and language disability.  (Ex. 6, Tr. 13) 
3. On March 5, 2010, the District held an IEP meeting for the purposes of reevaluation of the Student, annual IEP review and development, transition statement and goals development, and placement.  (Ex. 1)  The IEP team determined that the Student continued to meet the eligibility criteria for specific learning disability because of delays in his basic reading and reading fluency skills.  (Ex. 6)   The IEP team further determined that the Student did not meet the eligibility criteria for other health impairment (OHI).  Id.  As part of the reevaluation, the Student’s 8th grade special education teacher administered the Gray Oral Reading Test-Fourth Edition (GORT-4).  (Tr. 329-330)
4. The District also held IEP meetings on April 9 and 23, 2010, and on May 21, 2010, to complete the Student’s IEP.  (Ex. 1)

5. After the Student started high school in the fall of 2010, an IEP meeting was held on October 8, 2010, at the Parents’ request, to discuss the Student’s accommodations in the classroom with his special education and all of his regular education and teachers.  No changes were made to the IEP at that meeting.  (Ex. 2, Tr. 344)

6. The Supplementary Aids and Services section of the Student’s IEP included 18 accommodations for the Student, including but not limited to:  grades below a C will be reviewed with the Student for comprehension and he will have the option of making corrections on the test/assignment; use of spell checker; notify parents by e-mail three days in advance of test and send home information about the test; make sure and check that the Student fills out his assignment notebook; the Student will take daily notes and will also be provided with a copy of the notes; if inappropriate behavior or missing assignment, e-mail Mom that day.  (Ex. 2, 3)
7. At the October 8, 2010 IEP meeting, the Parents voiced concerns about the measurability of the annual goals in the Student’s IEP, so the District convened another IEP meeting on November 5, 2010 to discuss those concerns and review and revise the IEP.  (Ex. 3, Tr. 344-347)  
8. As a result of the November 5, 2010 IEP meeting, the IEP team added more specific language to the reading goal in the Student’s IEP.  (Tr. 347)  The Student’s IEP contained the following three annual goals:

· [The Student] will increase his basic reading skills by probes at his current grade placement with fewer than 3 errors per 100 words, and being able to answer 4 out of 4 comprehension questions correctly.  The Baseline results in March 2010 showed reading probes were 8.2 grade level reading probes.  [The Student] scored an average of 6 errors and 85% comprehension.

· [The Student] will increase his writing level to be able to produce a five-paragraph paper.  Currently, he can write a proper three-paragraph paper with assistance.

· [The Student] will increase his independent study skills by consistently completing 4 out of the following 6 requirements.

(Ex. 3)

9. The first annual goal, listed above, also included four benchmarks or short-term objectives.  The second annual goal included seven benchmarks or short-term objectives, including one which stated that the Student would “spell all words from a commonly used word list with 90% accuracy.”  The third annual goal included six short-term objectives, which are the six requirements referred to in the goal itself.  Id.

10. On November 9, 2010, the Parents requested that the District hold another IEP meeting to further review and revise the annual goals, present level of academic performance statement, and the modifications or accommodations section of the Student’s IEP.  On November 12, 2010, the Student’s special education case manager informed the Parents that those areas had already been satisfactorily addressed at the IEP meetings in the spring and fall of 2010.  (Ex. 19, Tr. 355)

11. During the first semester of the 2010-2011 school year, the Student’s English teacher, who is also a special education teacher, utilized a spelling program/assessment in the Student’s class in response to the Parents’ concerns about the Student’s weakness in the area of spelling.  (Tr. 265, 271)  The students in the English class were special education students or regular education students who were at least one year behind grade level in the reading/English.  (Tr. 279-280)  The English teacher utilized specific portions of various reading programs to address the Student’s weaknesses, as well as the other students’ weaknesses, in reading and writing.  (Ex. 7, Tr. 284)
12. On December 1, 2010, the Parents again requested another IEP meeting to review and revise the Student’s IEP.  On December 2, 2010, the District sent the Parents written notice of its refusal to hold an IEP meeting in response to the Parents’ request.  The District informed the Parents that the IEP was an appropriate plan that was being implemented and that, unless it was informed of significant changes or new information which would need to be implemented into the IEP, the IEP would continue to be in effect.  The District also offered to have staff meet informally with the Parents to discuss the Student’s progress or to further respond to any questions from the Parents.  (Ex. 19, Tr. 356-357, 440-441)
13. On December 24, 2010, the Student’s mother had the Student reevaluated by neuropsychologist Dr. Irma Smet, who had previously evaluated the Student in November 2009 and diagnosed him as having dyslexia.  (Ex. 9)  As part of her reevaluation of the Student, Dr. Smet administered the GORT-4, which she had also administered in November 2009.  The Student’s percentile scores on the GORT-4 in December 2010 increased from his scores when the District administered the test as part of its reevaluation of the Student in March 2010.  (Ex. 6 and 9, Tr. 333-334, 336-337)
14. The Student’s mother requested a meeting with the District’s Director of Pupil Services and the school principal and at the meeting, held on January 7, 2011, she provided a copy of Dr. Smet’s reevaluation report to the District.  (Tr. 92-93, 442)  The meeting was also attended by the Parent’s advocate, the Student, and another parent.  (Tr. 93)  

15. At the January 7, 2011 meeting, the Student’s mother requested that an IEP meeting be held.  Id.  The Director of Pupil Services informed her that the District would determine if Dr. Smet’s report contained any new information that warranted a review and revision of the IEP, and if so, would contact the Parents about scheduling another IEP meeting.  The school psychologist and the Student’s special education teachers reviewed the report and determined that it did not contain any new information about the Student that would warrant review and revision of the IEP, so the District did not schedule an IEP meeting at that time.  (Tr. 358-359, 441-442)
16. On February 14, 2011, the Student’s special education teacher/case manager sent the Parents an email regarding scheduling the annual review and revision of the Student’s IEP, proposing that the IEP meeting be held on February 25, 2011 because the Student’s mother had previously stated that Fridays worked best for her for meetings.  (Tr. 144-145, 406-407)  When the Student’s mother informed the District that she could not meet on February 25, the District proposed holding the IEP meeting on February 24 or 28, 2011.  (Tr. 145, 407)  The Student’s mother informed the District that she could not meet on either of those two dates and proposed meeting on March 11, 2011.  (Ex. 26)  She also offered to waive the statutory one-year deadline for the annual review of the IEP.  (Tr. 146-147)
17. The Director of Pupil Services contacted a special education consultant at DPI to confirm whether the one-year deadline for an IEP annual review could be extended and was informed that it could not be extended.  (Ex. 26)  Consequently, on February 21, 2011, the District’s school psychologist informed the Parents that the District could not legally extend the IEP beyond one year and that a new IEP had to be in effect by March 4, 2011.  (Ex. 26, Tr. 145)  The District suggested to the Parents that the annual review IEP meeting be held on February 25 and another IEP meeting also be held on March 11, 2011 to review and revise the IEP with the Parents present to participate and provide input.  (Ex. 26, Tr. 145, 359-360)
18. On February 25, 2011, the District held an IEP meeting for the annual review and revision of the IEP without the Parents in attendance.  (Ex. 4)  At the February 25 IEP meeting, the IEP team participants reviewed the annual goals in the Student’s November 2010 IEP.  (Ex. 25, Tr. 349-350, 408-411)   The IEP team participants included:  the school psychologist, two special education teachers, and a regular education teacher of the Student.  
19. On February 25, 2011, the Parent took the Student to the Wisconsin Institute for Learning Disabilities/Dyslexia (WILDD) in Oshkosh, Wisconsin for private programming aimed at restructuring the way the Student “looked at words to try to help teach him how to read.”  (Tr. 94)  The Student received two hours of services every Friday at WILDD from February 25 until May 28, 2011, when the facility closed.  (Tr. 95)

20. The District held another IEP meeting on March 11, 2011 to review and revise the IEP that was developed on February 25, 2011.  The Parents attended the March 11 IEP meeting, along with the Parents’ advocate, the Parents’ attorney (who attended the meeting as an advocate), the Student, and the Student’s girlfriend.  (Tr. 148)  The IEP team did not complete its review of the IEP on March 11 in an hour and a half to two hours, so another IEP meeting was scheduled for April 1, 2011 to complete the review and revision of the IEP.  (Tr. 148, 362-363)
21. In late March 2011, the Student’s English/special education teacher began providing him with direct instruction in spelling for 45 minutes, once per week, after doing an informal spelling assessment of the Student during the second quarter and determining he could use more spelling instruction.  (Tr. 265, 272-273)  The teacher utilized the Orton-Gillingham approach, focusing on the spelling part, in which she is trained and certified.  (Tr. 271-272, 276)

22. On March 21, 2011, the school psychologist, who had served as the facilitator at the March 11 IEP meeting, sent her notes from the March 11 meeting to the Parents and District IEP team participants.  The notes indicated topics for discussion and actions to be taken at the April 1 IEP meeting, based upon concerns raised at the March 11 IEP meeting.  (Ex. 20, Tr. 149)  The Parents added their comments and concerns to the document and sent it to the school psychologist who then went over the document with the District IEP team participants prior to the April 1 IEP meeting.  (Ex. 21, Tr. 366)
23. The school psychologist requested that someone else facilitate the April 1 IEP meeting, so the District brought in a private attorney to facilitate the meeting.  (Tr. 150, 366-367)  The Director of Pupil Services also attended the meeting, as did the Parent, the Student, the Parent’s advocate, and the Parent’s attorney.  (Ex. 5, Tr. 149)   
24. During the April 1 IEP meeting, the facilitator/attorney suggested that the District conduct a functional behavioral assessment (FBA) of the Student, related to the issue of the Student’s academic behavior of not completing his school work.  (Tr. 150-151, 351-352) 

25. At the end of the April 1 IEP meeting, the Parents’ attorney presented the District with a written due process hearing request that he had prepared on behalf of the Parents to file.  (Tr. 151, 369)

26. After the April 1 IEP meeting, the school psychologist began the FBA process by observing the Student several times in the classroom over a period of time.  She did not witness him exhibiting avoidance behaviors or refusing accommodations, so she then provided a FBA worksheet to staff to gather information about the Student.  (Tr. 354-355)  The District’s plan is to consolidate the information gathered by the school psychologist and have an IEP meeting with the Parents and Student to determine if the data warrants a change to the IEP.  (Tr. 355-356)  The FBA has not been completed.  
27. The Transition Services section of the April 1, 2011 IEP includes the following statement: “As part of the Freshman Civics/Career Units, students all had the opportunity to travel to Madison to explore possible career interests and upon return discuss with teachers their experiences.”  (Ex. 5)

28. The Student’s April 1 IEP contained the following annual goals:

· [The Student] will increase his reading skills comprehension as measured by answering 100% of comprehension questions correctly and identifying the main idea with at least 75% accuracy after reading probes of 100 words or more at his current grade level lexile.  Currently, [the Student] is able to answer comprehension questions at 87% average accuracy after reading probes at his grade level lexile.

· Given a passage with unfamiliar vocabulary, [the Student] will define unknown words using context clues with an average of 80% accuracy and use the new words in context with an average of 80% accuracy.  Currently [the Student] is able to explain the vocabulary once he looks up the definition, now he should work towards increasing his vocabulary using context clues.

· [The Student] will increase his written language skills by producing a final, revised and edited five-paragraph paper.  Currently, he can write a five-paragraph paper in rough draft form with assistance.

· Given spelling rules and practice decoding/encoding words using those guidelines, [the Student] will apply each rules by correctly reading/writing 5 out of every 6 words shown/dictated.  Currently, [the Student] is not consistently applying many spelling rules in his own writing.

· [The Student] will increase his independent study skills by recording his homework in his planner each day, contacting his teachers after an absence to get work missed, and asking to be requested during ELT for help on contact missed 90% of the time.  Presently [the Student] does this with prompts and assistance. 

· [The Student] will increase his self advocacy skills from his present level of needing daily prompts and reminders to get started on his work, asking questions related to a difficult assignment, and breaking the assignment into smaller more manageable parts, to a level of assignment completion with no prompts or reminders needed.

· Presently, [the Student] is able to speak to a small group of peers about a topic of his choice.  [The Student] will increase his oral presentation skills to speaking in front of peers on a variety of topics to inform listeners of knowledge he has gathered, organized, and learned.

Id.
29. The Student’s grade transcript shows that he earned primarily B’s and C’s in 9th grade.   (Ex. 15) His lowest quarter grade was an F in Introduction to Drawing/Painting.  He also received two D+ for two quarters of Algebra I and one D in Study Skills-Reading I.  His highest quarter grades were an A- in English/Reading 9 and an A- in Elements of Technology.  

30. During the 2010-2011 school year, the Student’s teachers and the school psychologist did not become aware of or witness any behaviors by the Student that they felt warranted a FBA of behavior improvement plan.  (Tr. 313-314, 429-430, 350-351 )

31. On May 31, 2011, the Parent had the Student evaluated at Reading Connections, Inc. in Green Bay, Wisconsin, and the Student received 18 sessions of private tutoring in spelling and reading between May 31 and July 25, 2011.  Reading Connections staff reevaluated the Student on July 25, 2011 and determined that the Student had gained two years, three months grade level in spelling; one year, seven months grade level in word fluency; and one year, seven months grade level in comprehension.  (Ex. 18)

DISCUSSION

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parents.  The Parents must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).
The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1. The U.S. Supreme Court has interpreted the IDEA as having established a “basic floor of opportunity” for every child with a disability.  Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 178, 197 (1982).  A school district is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.” Id. at 199-201.
In Rowley, the Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  Id. at 206-07.  A procedural violation must be found to have resulted in substantive harm to the child and parents for relief to be granted on that basis.  See Knable ex re. Knable v. Bexley City School District (citing Metropolitan Bd. of Public Educ. v. Guest), 193 F.3d 457, 464-65 (6th Cir. 1999). 

Services to meet Student’s individual education needs
Here, the Parents have alleged that the District failed to offer the Student a FAPE that met his individual needs because it did not provide dyslexia programming to the Student.  The Parents did not offer a definition of “dyslexia programming,” and there is no clear evidence on the record as to what exactly the Parents believe the District should have been offering the Student as dyslexia programming.  In fact, the President of Reading Connections did not refer to the instruction that the Student received in her program as dyslexia programming.  Based upon the test results obtained by Reading Connections, the Student made great strides in his spelling and reading skills after a relatively short amount of instruction in their program.  (Ex. 18)  However, the Student’s apparent success at Reading Connections is not probative of whether the District provided a FAPE to the Student.  See L.C. and K.C. ex rel. N.C. v. Utah State Bd. of Educ., 125 F.App’x 252, 43 IDELR 29 (10th Cir. 2005).
The District has not disputed that the Student has dyslexia.  On the contrary, the Student’s IEPs and reevaluation included information about his dyslexia diagnosis, information about his weaknesses in the areas of reading, spelling, word attack skills, and writing, and goals to address those areas of need.  (Ex. 1, 3, 5, 6)   Those areas of weakness are related to the Student’s dyslexia diagnosis.  Therefore, the annual goals, benchmarks, services, and accommodations included in the IEPs to address those individual needs of the Student were, in fact, addressing his dyslexia even if the District did not call it “dyslexia programming.”
Moreover, the evidence on the record shows that the Student’s English teacher considered the Student’s individual needs in the areas of spelling and reading during the 2010-2011 school year and chose teaching methods and programs to address those needs.  The teacher is a special education teacher with years of experience who exercised her professional judgment in choosing methods and programs that she believed would best educate the Student and the other students in the class. Courts are to leave the selection of educational methods with local school officials.  See Beth B. v. Van Clay, 282 F.3d 493, 498 (7th Cir.)
The fact that the Student’s English teacher also considered the needs of other students in the class does not negate her consideration of the Student’s individual needs.  In fact she utilized a spelling program in class during first semester largely to address the Student’s spelling needs.  When the Student continued to exhibit problems in spelling, the teacher began providing direct instruction to the Student once per week in spelling.  In light of the least restrictive environment requirements in the law, it was appropriate for the District to attempt to address the Student’s individual needs in the regular education classroom before pulling him out for one-on-one instruction.
Finally, I would note that the evidence on the record does not show that the Student did not receive educational benefits during the 2010-2011 school year because the District did not provide a different type of programming or more programming to address his needs related to his dyslexia.  The Student’s case manager/special education teacher testified that he believed the Student made progress towards his annual goals.  (Tr. 405) The Student did not earn stellar grades, but it is noteworthy that his lowest grades were not in English, but in art and math.  In addition, the Student’s percentile scores on the GORT-4 reading test improved from March 2010 to December 2010.  (Ex. 6 and 9) Because the record was not clear as to whether Measure of Academic Progress (MAP) scores may appropriately be considered to measure progress only within a school year as opposed to year after year, I will not address them here.  
Based upon the record as a whole, I find that the District did provide services and programming to meet the Student’s individual needs in his areas of weakness related to his dyslexia and that his IEPs and the services provided to him were reasonably calculated to provide him with educational benefit.  The District did not deny the Student a FAPE by not providing him with services that were called “dyslexia programming.”
Measurable annual goals

The federal regulations implementing the IDEA provide that an IEP must include “[a] statement of measurable annual goals, including academic and functional goals . . .” 34 CFR § 300.320(a)(2)(i).  See also § 115.787(2)(b), Wis. Stats.


The Parents have argued that the annual goals in the Student’s IEPs for the 2010-2011 school year were immeasurable and vague.  Specifically, the Parents argued that the goals were immeasurable because they did not contain “criteria for mastery.” The Parents did not offer any clear or convincing evidence to support this argument.


Moreover, the District’s expert witness, Barbara Van Haren credibly testified that she reviewed the goals in the Student’s November 5, 2010 and April 1, 2011 IEPs and that the annual goals in the IEPs were measurable.  (Tr. 390-392)  She further testified that the last goal in the April 1, 2011 IEP related to oral presentations skills was measurable but would be strengthened if it listed a level of attainment, such as 4 out of 5 times, because it would be interpreted that the Student is expected to do it 100% of the time which is an unrealistic expectation.  (Tr. 392-395)  This weakness in the annual goal should be remedied by the District so that it does not place unrealistic expectations on the Student, but the weakness does not render it immeasurable.  When questioned by Parent’s counsel about a specific goal, Ms. Van Haren convincingly explained how a specific annual goal is measurable.  (Tr. 396-397)

In addition, the Student’s case manager, English teacher, and the school psychologist all testified that, in their professional opinions, the annual goals in the Student’s IEPs are measurable.  (Tr. 312, 347-348, 430-431)

The law requires annual goals to be measurable, and the plain language of the goals in the Student’s IEP shows that they were measurable.  (Ex. 3, 5)  The Parent was unable to meet the burden of showing that the annual goals in the Student’s IEPs were immeasurable and vague.

Accommodations and transition activities
At the hearing, the Parent testified that the Student did not go on the trip to Madison that is described in his April 1, 2011 IEP.  (Tr. 90-91)  However, the relevant statement in the IEP simply states that students would have the opportunity to go on the trip.  (Ex. 5)  It did not state that the Student was required to go on the trip or did go on the trip.  The Student chose to not go on the trip to Madison, as admitted by the Parent at the hearing.  (Tr. 99-100)  The District did not fail to provide the Student with this transition activity.  

The Student’s IEPs include a considerable list of modifications for the Student under the supplemental aids and services section of the IEPs.   (Ex. 3 and 5)  During the hearing, the Parent testified with various concerns about some of the modifications not being implemented appropriately or consistently.  For example, she testified that the Student brought his assignment notebook home but that she had to show him how to fill it out.  (Tr. 36)  However, the Student testified that his case manager did show him how to fill it out, although apparently not with the level of detail that the Student considered sufficient.  (Tr. 219-220)  

With regard to receiving class notes, the Parent testified that the Student received them “99% of the time” in three classes but not always in math.  (Tr. 37)  With regard to receiving weekly e-mail correspondence from the Student’s teachers regarding his progress and behavior, the Parent testified that it started slowly but then it “caught on,” and then later she received summary e-mails rather than individual e-mails from each teacher but she did receive them regularly.  (Tr. 38-40)  With regard to receiving advance notice of tests, the Parent testified that she received this notice “99% of the time.”  (Tr. 42)

The mother also testified that the Student did not use a spell-checker, did not re-take tests that he should have, and did not have an alternate location to go to take a break.  (Tr. 33, 45)

The Student’s case manager credibly testified that the Student could re-take tests with a grade of C or lower if he asked the teacher to do so and that he believed that the Student was capable of making such requests but chose not to do so.  (Tr. 431)  The case manager also testified that, based upon his observations, he believes that the modifications and accommodations listed in the Student’s IEPs were provided, although not perhaps perfectly 100% of the time.  (Tr. 405-406)  The Student’s English teacher credibly testified that a spell checker was available for the Student’s use, but he chose not to use it.  (Tr. 310)

Based upon the evidence as a whole, I find that the District did not provide all of the modifications and accommodations listed in the Student’s IEP 100% of the time.  However, with regard to some of the accommodations, the Student chose not to avail himself of the service.  The IEP does not state that the District must require or force the Student, a high school student, to utilize all of the modifications listed. 
Moreover, the IDEA has not been interpreted by the courts to require perfect implementation of IEPs.  See Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811 (9th Cir. 2007); Melissa S. v. Sch. Dist. of Pittsburg, 183 F. App’x 184, 187 (3rd Cir. 2006).  Rather, courts have held that the IDEA is violated if there is evidence that a school district failed to implement substantial provisions of an IEP or “an essential element of the IEP that was necessary for the child to receive an educational benefit.”  Neosho R-V Sch. Dist. v. Clark, 315 F.3d 1022, 1027 n. 3 (8th Cir. 2003); see also Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 348-349 (5th Cir. 2000).
In this case, the Parents did not show that the District’s failure to perfectly implement all of the accommodations in the Student’s IEPs resulted in the Student being denied educational benefit during the 2010-2011 school year.  Therefore, the implementation failures did not rise to the level of denying a FAPE to the Student in violation of the IDEA.
Functional behavioral assessment and behavior intervention plan

The Parents did not present evidence showing that the Student exhibited behavior related to his disability that resulted in discipline, or that so interfered with his ability to learn, that a FBA and BIP were warranted.  Based upon the evidence on the record that the Student either refused or simply did not always complete his school work, I can not find that the District was required, under the IDEA, to conduct a FBA or BIP for the Student during the 2010-2011 school year.  The Student’s case manager/special education teacher, English teacher, and the school psychologist all testified that they did not witness or learn of any behavior by the Student that would have warranted a FBA or BIP.  (Tr. 313, 350-351, 429-430)

However, at the suggestion of the private attorney/facilitator at the April 1, 2011 IEP meeting, the District agreed to conduct a FBA of the Student.  The school psychologist began the FBA process in April 2011 but has not yet completed the FBA.  While the District was not legally compelled or required to complete a FBA of the Student, it would be prudent and appropriate for it to promptly complete the FBA and hold an IEP meeting to discuss the findings of the FBA with the IEP team, including the Parents and Student.

IEP meetings
Parents have the right to participate in meetings about the identification, evaluation, placement, and provision of a FAPE to the child. § 115.792(1)(a)1., Wis. Stats.  The federal regulations require school districts to hold an IEP meeting once a year and additional meetings “as appropriate.”  34 CFR § 300.324(b)(1).  The Comments to the federal regulations explain that parents may request an IEP meeting at any time, but a school district is not obligated to hold an IEP meeting whenever one is requested by parents.  (Appendix A to Part 300, p. 110)

In this case, the District held IEP meetings in October and November 2010 in response to the Parents’ concerns and in response to Parent request.  (Tr. 344, 346-347)  These IEP meetings were not meetings for the annual review of the IEP.  Shortly after the November 2010 IEP meeting and again in early December 2010, the Parents requested that IEP meetings be held.  The District declined to schedule IEP meetings in response to these requests and advised the Parents why it did not feel that additional review and revision of the IEP was warranted or necessary.  (Ex. 19)  

In January 2011, administrators at the District met with the Parent, her advocate, the Student, and another parent friend regarding a reevaluation of the Student that had been conducted by a neuropsychologist in late December 2010.  At the meeting, the Parent requested that an IEP meeting be held.  The District reviewed the reevaluation and determined that it did not contain any significantly new information about the Student, compared to the District’s March 2010 reevaluation and the neuropsychologist’s 2009 evaluation of the Student.  As a result, the District did not schedule another IEP meeting in January 2011.  The annual review of the IEP would be held the next month, in February 2011.  

The Parents did not present any new or compelling information about the Student that required the District to convene IEP meetings in response to Parent request in November and December 2010 and January 2011.  The District’s did not violate the Parents’ rights under the IDEA by not scheduling IEP meetings in November and December 2010 and January 2011.
Review of annual goals

The IDEA requires that a student’s progress towards annual goals in the IEP is reviewed annually.  34 CFR § 300.324(b)(1).  Here, the Parents allege that the District did not review and evaluate the Student’s annual goals at the November 2010 and March 2011 IEP meetings before developing new annual goals.
The November 2010 IEP meeting was held at the request of the Parents, in response to the Parents’ concern that the annual goals were vague and immeasurable.  (Tr. 346)  In order to consider whether the annual goals were vague and/or immeasurable, the IEP team would have had to read and review the annual goals to determine if they were able to understand the goals and measure the goals.  The IEP team may not have considered the Student’s progress towards the annual goals at the November 2010 IEP meeting, but evaluation of progress towards the annual goal was not required by law at that meeting as it was not the annual review of the goals. (Tr. 350)  As a result of the November 2010 IEP meeting, one of the annual goals was modified.  (Tr. 347)  The District did not violate the IDEA by modifying an annual goal at the November 2010 IEP meeting without reviewing the Student’s progress towards all of the annual goals in the IEP.
The Parents presented no credible evidence that the District did not review and evaluate the annual goals in the Student’s IEP before developing new annual goals in the March 2011 IEP.  The Parents did not attend the February 25, 2011 IEP meeting.  The school psychologist and the Student’s case manager testified that the IEP team reviewed the Student’s progress towards the annual goals at the February 25, 2011 IEP meeting.  (Tr. 350, 409)  In addition, the case manager also testified that the Student’s progress towards the annual goals was discussed with the Parents at the March 11, 2011 IEP meeting.  (Tr. 411)  
District efforts to include Parents in IEP meeting

As previously indicated, parents have the right to participate in IEP meetings about their child’s special education.  In this case, the District contacted the Parent on February 14, 2011 in an attempt to schedule the IEP meeting on a Friday, February 25, 2011 because the Parent was usually available on Fridays.  The Parent was not available on that date because she was taking the Student to a private tutoring session.  The District proposed two other dates for the IEP meeting, but the Parent could not attend those dates either.  The Parent proposed holding the IEP meeting on March 11, 2011.

The District rejected the March 11, 2011 date simply because the annual review of the Student’s IEP and implementation of a new IEP needed to be done by March 4, 2011.  In fact, the District did hold an IEP meeting with the Parents in attendance on March 11, 2011, but also held the annual review on February 25, 2011 so as to meet legal requirements for annual review.  In response to the Parent’s suggestion of waiving the deadline, the District contacted DPI to confirm whether the deadline could be waived but was informed that it had to meet the annual deadline.  (Ex. 26)
The District could have contacted the Parent earlier to schedule the annual IEP review meeting and perhaps the Parent could have attended an IEP meeting on an earlier Friday in February.  However, this is speculation, and the District contacting the Parents nine days before the IEP meeting was held does not rise to the level of unreasonable.  Further, the District made several efforts to attempt to reschedule the IEP meeting after learning the Parent could not attend on February 25 and ended up offering to hold two IEP meetings on February 25 and March 11, 2011 to ensure the Parents’ and Student’s participation.  The District did not fail to make reasonable efforts to include the Parents and Student in the February 25, 2011 IEP meeting.
CONCLUSIONS OF LAW

1. During the 2010-2011 school year, District provided the Student with special education services and programming designed to meet his individual needs and that were reasonably calculated to provide him with educational benefit and did not deny him a FAPE by not providing him with “dyslexia programming.” 

2. During the 2010-2011 school year, the District did not include annual goals in the Student’s IEPs that were immeasurable and vague.  The annual goals in the Student’s IEPs were measurable.
3. During the 2010-2011 school year, the District did not deny the Student educational benefit and a FAPE by failing to provide accommodations and transition activities required by the Student’s IEPs.
4. Although the District did agree to conduct a FBA of the Student at the April 1, 2011 IEP meeting, and is in the process of completing the FBA,  the District was not legally required to conduct a functional behavioral assessment and develop a behavior intervention plan for the Student based upon his behavior.
5. The District did not violate the IDEA by not convening IEP meetings requested by the Parents in November and December 2010 and January 2011.
6. At IEP meeting held in November 2010, the District did not violate the IDEA by failing to evaluate the Student’s progress towards annual goals before modifying one of the annual goals.  At the IEP meetings held in February and March 2011, the District reviewed and evaluated the Student’s annual goals before developing new annual goals.
7. The District made reasonable efforts to include the Parents and Student in the February 25, 2011 IEP meeting.
ORDER

It is hereby ordered the due process hearing request in this matter is dismissed.

Dated at Madison, Wisconsin on September 7, 2011.
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	NOTICE OF APPEAL RIGHTS
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